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A. INTRODUCTION

There are almost 1500 units of local government in Oregon. The Oregon
Blue Book lists 36 counties, 242 cities, 197 school districts, 20 education
service districts, almost 1,000 special service districts of which there are 28
kinds, and 14 regional governments.

Local government forms and functions have evolved through decisions of the
state legislature, the people of the state as a whole, and the people and
officials of each local government. Local government units, their forms of
organization, their characteristics, numbers, creation and growth are
discussed in this chapter of the Handbook.

B. THEUNITS OF LOCAL GOVERNMENT

[INDEPENDENT UNITS

Local governments are considered to be independent if they have sufficient
autonomy or discretion in managing their affairs to distinguish them as
separate from another unit. They may be "general purpose,” with many basic
purposes and functions, or "special purpose”, with only one or a few basic
purposes and functions.

GENERAL PURPOSE UNITS The two types of general purpose local
government in Oregon are cities and counties. Counties were the first units
of local government formally created in Oregon. Counties, more than any
other type of local government, are agencies of the state and assist the state
with many state functions. Every part of the state is within one of the 36
counties. Cities, however, have traditionally enjoyed the greatest autonomy
of any local government unit. Cities have more complete home rule than
counties. The area and people within a city are also part of a county.

SPECIAL PUrRPOSE UNITS School districts are the largest special purpose
local governments in terms of number of personnel and size of budget. All
parts of the state are within at least one district and parts of the state are
also within a community college district. More numerous are the non-school
special districts which were created for water control; irrigation; ports;
regional air quality control authorities; fire; hospital; mass transit; sanitary
districts and authorities; people’s utility; domestic water supply districts and
authorities; cemetery; park and recreation; metropolitan service; special
road; road assessment; highway lighting; health; vector control; water
improvement; weather modification; geothermal heating; transportation;
county service; chemical control; weed control; emergency communications;
diking; and soil and water conservation districts. These non-school districts
are sprinkled throughout the state, serving both urban and rural populations.
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NON-INDEPENDENT ENTITIES

Some local government organizations that resemble local government units
lack sufficient autonomy to be counted as independent units because the
governing body of such units is the county or city governing body. For
example, a county service district has its own boundaries, financing
authority, and other characteristics separate from the county government;
but, because it is under the jurisdiction of the county governing body, it is
part of county government and it is not an independent unit of government.
Urban renewal agencies and many housing authorities are considered
subordinate, rather than independent, units for the same reason.

OVERLAPPING UNITS

A geographical area may be within the boundaries of several local
government units. For example, the area inside incorporated city limits is
also within a county and one or more school districts, and it may be within
one or more special districts, such as a port district or a park and recreation
district. Because the same territory is served by several local governments,
state law requires that local officials must cooperate and coordinate their
activities and establish service boundaries. Occasionally, conflicts between
local governments find their way into the court system. Although the courts
have evolved a rule against dual conflicting jurisdictions (i.e., "two municipal
corporations may not exercise the same powers in the same territory at the
sametime,"), the cases usually also involve specific issues of statutory or
constitutional interpretation, and thus are likely to be decided on other
grounds.

C. LOCAL GOVERNMENT BOUNDARIES

[BOUNDARY DETERMINATIONS

The establishment, dissolution, or change in boundaries of local government
units is governed almost completely by the state constitution and state
statutes. Procedures also vary depending on the particular circumstances
(e.g., whether an election is requested by petition, required by city charter or
whether a health hazard exists, etc.).

1 Dillon, Municipal Corporations, 354 (5thed. 1911). See also, State ex rel. Meyer v. County Court of
Washington County, 213 Or 643, 650, 326 P2d 116 (1958).
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CITY BOUNDARIES

The location of a city boundary determines many conditions that affect the
property and other interests of persons who live on either side of it. As one
long-time observer of Oregon local government stated:

Where local governmental boundaries run is a decisive factor
regarding, for example, whence one gets fire protection, where his
child goes to school, how he can use his land, whether his dog can
run at-large, what his tax bill totals, whether a special district he has
helped establish may continue in existence, and how much he
indirectly benefits from state funds allocated to local government.?

Because of the importance of boundaries and because of the controversy
that often arises when city boundary changes are proposed, Oregon law
provides numerous procedural safeguards against arbitrary boundary
changes. The result is a somewhat complicated set of requirements for
petitions, hearings and elections. In Multhomah, Washington, and
Clackamas Counties, served by the Metropolitan Service District (Metro),
some additional standards and procedures are required.

CITY INCORPORATION

City incorporation occurs when residents of an area decide that the public
services needed by the area can be provided best by an independent
general purpose government. The decision to incorporate must come from
the voters residing in the area. An area that has at least 150 residents and is
not included in another city may be incorporated as a city. An economic
feasibility statement concerning the proposed city must be filed with the
county clerk. On receiving a petition signed by the required number of legal
voters in the proposed city, the county governing body conducts a hearing to
determine appropriate boundaries, calls an election in the area as originally
proposed or as adjusted, and, if a majority of those voting approve the
proposal, the city is incorporated. The most recent city to be incorporated in
the state is the City of La Pine in 2007.

It should be noted that a proposed incorporation is a land use decision and,
as such, involves application of the statewide planning goals. The Land
Conservation and Development Commission (LCDC) has adopted rules for
the incorporation of cities and the rules provide guidance to cities and
counties on how to apply LCDC Goals 2, 3, 4, 11, and 14 to the
incorporation process.

2 Orval Etter, "Local Governmental Boundary Control: Basic Considerations,"Local Boundaries: Tw o
Position Papers (Eugene: Central Lane Planning Council, 1968).
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MERGER AND CONSOLIDATION

Two or more cities may unify and become one by merger or consolidation. In
a merger, one city goes out of existence and its territory becomes part of
another. In consolidation, both cities go out of existence and a new city is
formed. In a consolidation, unincorporated areas may be included along with
the city areas. A merger or consolidation is achieved only with separate voter
approval from each area involved.

DISINCORPORATION

A city that has no debt may surrender its charter and disincorporate by
following procedures for petition and election contained in state law.

ANNEXATION

Annexation is the process by which additional land becomes part of a city.
Annexation generally must be sought by the residents or owners of the land
in the area. It also must be acceptable to the city. Through annexation, city
services become available to residents previously outside of the city. There
are various means of annexing properties into cities as described in state
law. Additionally, 37 cities now mandate by charter city wide elections on
annexation petitions.

ANNEXABLE TERRITORY Under the general municipal annexation law, in
order to be annexable to a city, territory must lie outside other cities or be
contiguous to the city or separated by no more than a public right-of-way,
stream, bay, lake, or other body of water. A general rule is that all
annexations must be reasonable in that the annexation represents the actual
growth of the town or the area is needed for the extension of services or to
supply lots for town residences or businesses and is mutually beneficial to
the property and the City. Additionally, certain very narrowly described
industrial properties were exempted from annexation by the legislature.

CoMPLIANCE WITH LCDC GoALs City annexations must be consistent with
goals developed by the Land Conservation and Development Commission or
with the city's acknowledged comprehensive plan. The acknowledged plan
establishes the area of potential annexation through its urban growth
boundary and, before a city council may proceed with an annexation, the
council must make findings demonstrating plan compliance.

CONTRACT ANNEXATION Contract annexation occurs when an owner of
land outside of the city seeks a service but the city is unwilling or unable to
annex the land at the time of the request. The city and the landowner enter
into a written agreement stating that the city will provide the service before
the land is annexed and that the landowner consents to the annexation later
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at the option of the city. The area served must be within the urban growth
boundary unless an amendment to the urban growth boundary is being
made.

FINANCIAL EFFECT OF ANNEXATION — For the fiscal year following
annexation, a city's Measure 50 assessed value increases by the Measure
50 assessed value of the property annexed. The city’s permanent rate is
then applied to this value. Notice of boundary changes must be given the
county assessor and the State Department of Revenue by March 31st of any
year for the property to be taxed.

DIFFERENTIAL TAXATION There is a statutory provision for cities to tax
newly annexed territory at a specified ratio of the highest rate of taxation
applicable to other property in the city. The differential may be applicable for
not more than ten years after annexation. The council specifies the ratio in
the annexation ordinance, and it may provide for increasing the ratio during
the ten-year period. Differential taxation was intended to reduce the political
obstacles to annexation, one of which was apprehension that taxes on
annexed property would rise. Because a city sometimes cannot provide full
services immediately, tax differential provides tax equity by deferring full
taxation until full service is established.

IMPACT OF ANNEXATION ON SPECIAL DISTRICTS The effect of annexation
on special districts serving the annexed territory varies depending on the
type of district and whether part or all of the district is annexed. Most districts
are dissolved if their entire area is annexed. If only part of a district is
annexed, the council may withdraw the annexed part or leave it as part of
the district and withdraw it at a later time. For certain districts, that decision
must be made by March 31st to be effective for the next fiscal year.

WITHDRAWALS

Annexations extend the boundaries of cities. The opposite action,
withdrawal, retracts city boundaries by removing territory from a city. The
Oregon Supreme Court has held that cities have home rule power to
disconnect territory and has upheld the right of cities to do so by charter
amendment. State law also provides for withdrawal of territory from a city.

BOUNDARIES OF UNITS OTHER THAN CITIES

COUNTY BOUNDARIES Oregon counties were created by special acts of the
Legislature, with the exception of Hood River County (created by statewide
initiative in 1908) and Jefferson and Deschutes counties (created by local
elections under general state law in 1914 and 1916, respectively). Counties
may be merged or consolidated by special act of the Legislature, but no such
unification has ever taken place. General law prescribes a procedure for
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county merger, but it is so rigorous that it has never been attempted. Cour
boundary changes are not subject to the jurisdiction of local government
boundary commissions.

SPECIAL DISTRICT BOUNDARIES —The District Boundary Procedure Act of
1971 governs boundary determination of most special districts. The law
outlines procedures for formation of special districts: how they may operate;
how they may merge, consolidate, or annex additional territory; how territory
may be withdrawn; and how they may be dissolved or become inactive.

D. FORMS OF GOVERNMENT

A city's form of government defines its internal organizational structure; the
relations among its electorate, its legislative body, and its executive officials,
and the respective roles of each in the formal decision-making process. The
form of government is often said to be less important to the quality of a city's
performance than the personal qualities and abilities of its city officials and
employees. Nonetheless, issues do arise on questions of governmental
form, and a general understanding of alternative approaches is useful to city
councilors.

MAJOR VARIABLES IN GOVERNMENTAL FORM

Although there are three basic forms of city government, rarely does the
organization of a city adhere completely to one form. A city's governmental
form depends on the way its charter deals with several types of variables. (In
a few cities that have no charter, state statute provides the form of
government.)

ELECTION VERSUS APPOINTMENT While all city councilors are elected, the
mayor may be either elected by the people or appointed by the council from
among its own members. Most city administrative officers and municipal
judges are appointed, but about a dozen Oregon cities elect the municipal
judge, and a few cities elect the city clerk, recorder, or treasurer. In Portland,
the mayor and other members of the council also function as administrators
of the city departments.

TERRITORIAL REPRESENTATION Election to the council can be either at-
large or by district or ward. Some cities use a combination of these
approaches: nomination from a district and election at-large. Cities that elect
by district must comply with the one-person, one-vote requirement, which
means that elected officials must represent roughly equal numbers of the
population.

NONPARTISANSHIP In contrast to most Oregon county governments and to
city governments in some other parts of the United States, elective offices in
Oregon cities are filled by nonpartisan elections. This is a matter of tradition
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and choice, since nothing in the state Constitution prevents a city from
adopting a charter provision for partisan elections.

CouNciIL Size AND TERM Oregon cities have councils of fewer than ten
members, although there is variation in council size —from five to nine
members. Most councilor terms are four years, but a few cities have two-
year terms. Many cities have two-year terms for the mayor, even though the
councilors serve for four years. A few city charters provide a limit for the
number of terms that one individual may serve as mayor or councilor.

SEPARATION OF POWERS AND FUNCTIONS Local government in the United
States often does not operate under the separation of powers that is
required for the federal government by the United States Constitution and for
state governments by state constitutions. However, charters and statutes
often require some type of separation of powers and functions in local
government. In traditional council-manager government, the charter accords
legislation and other basic policy making to the city council; administration, to
the city manager; and adjudication, to the municipal judge.

EXECUTIVE AUTHORITY The key variable that characterizes different forms
of city government is the way executive authority is structured. A city's chief
executive power may be vested in a single officer or it may be divided
among several offices (in Oregon, only Portland has a plural executive). The
chief executive body or office may be elective or appointive, and its powers
may be extensive or limited in relation to the powers of the council and other
executive officers.

BASIC FORMS OF CITY GOVERNMENT

MAYOR-CoOUNCIL FORM In the mayor-council form of city government, the
elected council is the legislative and basic policy-making body of the city.
Council committees such as parks, public works, public safety, etc., often are
responsible for day-to-day oversight of city activities, and may appoint or
recommend the appointment of some or all administrative personnel of the
city. Some administrative offices, boards, and commissions may be
popularly elected. The mayor, who in some instances is popularly elected
and in others is appointed by the council from its own members, is
ceremonial head of the city and presiding officer of the council. Often, the
mayor does not appoint administrative personnel, has no special
administrative responsibility, and has no power to veto ordinances adopted
by the council. Oregon cities that operate under the 1893 or 1941 law on
municipal incorporation or on charters closely patterned on the mayor-
council version of the Model Charter for Oregon Cities (2004 ed.) have this A

form of government. Most small cities in Oregon have this form. E)?)Ck to

In some mayor-council cities, the mayor is the chief executive of the city.
This is called a strong mayor form of government. In addition to being
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ceremonial head of the city and presiding at council meetings, the mayor has
the power to appoint all or most administrative personnel of the city and has
general responsibility for proper administration of city affairs. The mayor may
have the power to veto ordinances adopted by the council. Beaverton and a
few small cities have this form of government.

CommissioN FOrM Only Portland has the commission form of government
in Oregon.® In this form the voters directly elect the city's major department
heads, who collectively function as the city council. The mayor's role is
largely ceremonial in most commission cities, although in Portland the mayor
has the power to assign and reassign bureaus among the five city commis-
sioners —a power that is used to strengthen the mayor's leadership role in
city government.

CouUNCIL-MANAGER FORM Most Oregon cities with populations over 2,500
have the council-manager or council-administrator form except Portland and
Beaverton. The chief characteristic of this form is that the council appoints a
qualified professional person as city manager or administrator to take charge
of the daily supervision of city affairs. The manager or administrator serves
at the pleasure of the council.

The theory underlying the council-manager plan is that the council sets
policy and the manager carries it out.

As noted in Chapter 2, an absolute separation between policy and
administration does not really exist in city government or in other local
governments. However, the council-manager plan works best when the
council exercises its responsibility for policy leadership and respects the
manager's leadership role and responsibility for administration.

Council-manager charters commonly include specific provisions that prohibit
individual councilors from giving orders to city employees or from attempting
to influence or coerce the manager with respect to appointments,
purchasing, or other matters. However, the charters do not prohibit, and may
affirmatively provide for, the council discussing administrative matters with
the manager in open meetings.

Many small cities in Oregon have established a city administrator position
instead of a city manager position. This is usually accomplished by
ordinance rather than by charter, and occasionally a city sets up sucha
position merely by budgeting for it. The duties and responsibilities of city
administrators vary. In some cities they are indistinguishable from those of a
city manager; in others the administrator may share administrative duties

3 Atleast tw 0 Oregon cities (Oregon City and Warrenton) use the term "commission" to refer to the city
governing body. How ever, these cities have structural features that do not fit the model of the
commission form of city government.
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with the council or its committees, including hiring and firing department
heads.

LEAGUE OF OREGON CITIES — CITY HANDBOOK 1-2



A

Back to
top
e William Kirby, COVMERNMENTS
Assistant City A, SOURCES OF LAW ceuniiiiie ettt 2-2
Attorney, City of CoNnStitUtIoNal PrOVISIONS .......vvviiiieeiiiiiiiiieiie et ee e erae e 2-2
Beaverton SEALULOTY PrOVISIONS ... es e es e 2-2
e Glenn Klein, City JUAICIAl DECISIONS ...ttt ettt e e e e e e e e e e e e enreeeas 2-3
Attorney, City of B. THE CORPORATE CHARACTER ..vevvveveveeeeeeeeeeeseseseseeeeeseseseseeeseseeesnenns 2-3
Eugene C. THE POWERS OF LOCAL GOVERNMENT «..eeveeeeeeeeeeeeeeeeseeeeeseeeeneeseneen. 2-3
for updating this chapter in Classification DY PUIPOSE ..........ciiiiiiiieiiecie e 2-3
the Fall of 2010. Power to Acquire, Manage, and DiSpoSe Of PrOPEIY .......cccvverecenieeneecenieenieenns 2-3
Power t0 EMPIOY PEISONS. ..ottt enas 2-4
Names listed in alphabetical order. POWET {0 RAISE REVENUE ...ttt ettt st sttt stesae st s besre e ennens 2-4
Power to ENter int0 CONTACES .....ccviieieieiece ettt nnens 2-4
Power t0 REQUIALE PEISONS .......ccoiiiieieiresieterr e 2-5
Classification by Character............cccueeieiiiieee e 2-5
Legislative, Executive, and Judicial POWETS .........cccoevvineereiiseseeseseesese e 2-5
Express and IMpPled POWETS ...t 2-5
Intramural and EXIramural POWETS .........ooveiieieeceeceeeeree ettt ettt enen 2-6
D. CITY HOME RULE...uu ittt e et e s e e e rab s 2-6
Statutory HOMeE RUIE .......oeeiiiee et 2-6
Constitutional HOmMe RUIE...........eiiiiiiiiieeeeee et eeans 2-7
GENEral Grant Of POWEIS .........vuvieiiiiiiiiieieiieeeersrseiesesesesesererreeeeee———.. 2-7
Interpretation of HOMe RUIE ..........ooviiiiiiiiee e 2-7
E. LIMITATION ON POWERS ... .ottt e e et eae e r e 2-9
F. CONSTRUCTION OF POWERS .....uuiiiiiiiiiieeiec e 2-9
G LEGAL COUNSEL...iiitttiiiieiiiieeeeiiieeeeet e e e eetnsesestasessstaeesestnseesstaneeeens 2-10

LEAGUE OF OREGON CITIES — CITY HANDBOOK 2-1



Oregon Constitution

Oregon Revised Statutes

Eack to
top

A. SOURCES OF LAW

Local governments, which are not mentioned in the United States
Constitution, are basically creatures of the state. They are subject to federal
restrictions on states, but the main sources of law governing them are the
state constitution and statutes and decisions of state courts.

City charters and ordinances are the sources of law that govern a city's

actions and decisions on matters reserved exclusively for local control under
home rule. However, local laws may not conflict with the state constitution or
certain state laws that are intended to preclude inconsistent local enactment.

CONSTITUTIONAL PROVISIONS

Several provisions for local government and more numerous restrictions on it
appear in the Oregon Constitution. For example, Article IV gives voters of
counties, cities, and districts the initiative and referendum; Articles IV and Xl
authorize municipal home rule; and Article VI provides for county home rule.

Many restrictions on government in general contained in Article I, Oregon's
Bill of Rights, also apply to local government. For example, no local law may
infringe on religious freedom or restrain free speech or a free press. Other
constitutional limits and restrictions include property tax limitations,
prohibitions against lending the credit of a city or county, and regulation of
city candidate election dates.

STATUTORY PROVISIONS

A substantial portion of the Oregon Revised Statutes is devoted to local
government. For example, ORS chapters 201 to 215 deal with county
government exclusively. ORS chapters 221 to 227 deal with city
government. The Local Budget Law is in chapter 294, and chapter 250
contains the provisions for local use of the initiative and referendum.

Many ORS chapters deal with both state and local government. Chapter 197
on land conservation and development bears on land use control by both
state and local governments. Retirement of public employees, covered in
chapter 237, relates to mostlocal governments as well as to state
government. Requirements regarding public contracts are in chapter 279.

Local government officials frequently refer to the statutes, but they should
seek legal advice when making interpretations or drawing conclusions from
statutory provisions.
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JUDICIAL DECISIONS

Judicial decisions that interpret constitutions, statutes, charters, or
ordinances are an important source of law affecting local governments.
Cases such as La Grande/Astoria v. Public Employees Retirement Board,
281 Or 137 (1978) (reinterpreting the municipal home rule amendments of
the state constitution), and Fasano v. Board of County Commissioners, 264
Or 574 (1973) (interpreting county planning statutes), are examples of
judicial decisions that have had profound impacts on local governments in
recent years.

B. THE CORPORATE CHARACTER

Units of local government are political subdivisions of the state, and all are
public municipal corporations. Because of the urban connotation of the word
"municipal,” the phrase "municipal corporation" may be confusing when
applied to counties and special districts, but it is legally appropriate. Because
cities historically have been general purpose governments while other
entities have more limited purposes, the courts have sometimes made a
distinction between cities (labeling them municipal corporations) and
counties, school districts, and special districts (designating them quasi-
municipal corporations). This distinction is no longer appropriate for counties.

Whether municipal or quasi-municipal, each city and county is a corporation
and, as such, is a legal entity that may enter into contracts and acquire, hold,
and dispose of property in its own name, without its constituents being
named as parties.

Because a corporation, including a public corporation, is an artificial person,
it can act only through natural persons. To bind or otherwise act officially for
the corporation, these persons must be agents of the corporation. Their acts
as agents are acts of the corporation, and the corporation may be held liable
for acts of its agents if the acts are performed within the scope of their
authority.

C. THE POWERS OF LOCAL GOVERNMENT

The law grants local governments powers of various types to carry out their
functions. The powers differ in many respects from the powers of private
corporations.

CLASSIFICATION BY PURPOSE

POWER TO ACQUIRE, MANAGE, AND DISPOSE OF PROPERTY Local
governments have the power to acquire, hold, and dispose of property to
carry out their central functions. The general principles of the law of property
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apply, for the most part, to publicly owned property, but local government 1s
subject to some rules that are not applicable to private parties. Often, local
government has the power of eminent domain — that is, the power to
condemn property for a public purpose and to take title to the property after
paying just compensation for it. Public property, however acquired, generally
must be used for some purpose of the government that owns it, and in many
cases it must be used only for the specific purpose for which it was acquired.
Disposition of public property by sale, exchange, or other method is often
subject to certain procedural requirements, including public notice and
hearing. ORS chapters 35, 221 and 271.

POWER TO EMPLOY PERSONS Public employment is usually on a voluntary,
contractual basis, but is subject to certain policies and procedures that are
not applicable to private employment. Generally, a higher standard of
fairness and nondiscrimination is required. Many civil service or merit
systems require open competition in recruitment and promotion, permit
appeal and a hearing on terminations, and provide for other special
procedures.

POWER TO RAISE REVENUE Money is necessary to carry out government
functions, and local governments are granted a variety of financial powers: to
levy taxes; impose fees; levy assessments for public improvements; impose
service charges; sell goods and services; and to borrow money, particularly
through bond issues, to pay for capital improvements.

The powers to tax and to levy assessments have no counterpart in the
private sector. As compulsory processes, these powers are limited by
constitutional, charter, and legislative restraints, including the requirement
that taxation be for a public purpose; that assessments be based on special
benefits received by the property assessed; that, in some instances, tax
measures must be subject to the referendum; and that budgeting conform to
certain requirements of procedure and format.

POWER TO ENTER INTO CONTRACTS Local government contracts, which
are necessary to the proper performance of functions and services, are
subject to the general law of contracts, but they pose some problems not
common to private contracts.

Local governments are required to let contracts over a specified amount
through competitive bidding and to comply with several other statutory
requirements for public contracts. ORS chapter 279. Other statutes include
special requirements for intergovernmental contracts, such as a contract
between a city and a state agency, a county or a special district. ORS
chapter 190.
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POWER TO REGULATE PERSONS Power to enact and enforce regulatior top
that control the conduct of individuals is referred to as police power, alth

it is far broader than the specific function of policing and law enforcement.

Police power includes the power to preserve and promote "the order, safety,
health, morals, and general welfare of the public." For example, police power
has commonly been exercised through regulations such as licensing certain
professions, businesses, and occupations. Licensing provides a means of
enforcing controls by withholding or revoking the licenses of those who do
not comply.

Police power is sometimes broadly described as the authority to enact any
law that contributes to the public welfare and is within constitutional limits.
Thus, establishment of sites and facilities for refuse and garbage disposal,
zoning regulations, and prohibition of certain activities for aesthetic reasons
(such as wrecking yards) are examples of exercises of police power in
Oregon.

|CLASSIFICATION BY CHARACTER

LEGISLATIVE, EXECUTIVE, AND JUDICIAL POWERS If a power is exercised
to require or prohibit certain conduct — independent of an existing legal
requirement or prohibition — the exercise is legislative: that is, lawmaking. If
the purpose is to execute or administer a requirement or prohibition, the
power is executive or administrative. If the purpose is to settle a dispute
about a requirement or prohibition or how it is to be interpreted or applied,
the power is judicial. For example, passage of a zoning ordinance is a
legislative act; issuance of building permits, under most circumstances, is an
executive or administrative act; a decision concerning the propriety of fining
an alleged violator of a zoning ordinance is judicial.

Separation of these powers among different officers is a constitutional
requirement for federal and state governments, but it is not a requirement for
local governments in Oregon. Most local governments have only partial
separation of powers, or none at all.

EXPRESS AND IMPLIED POWERS The most famous statement about the
powers of local governments is Dillon's Rule:

It is a general and undisputed proposition of law that a municipal
corporation possesses and can exercise the following powers and no
other: First, those granted in express words; second, those
necessarily or fairly implied in or incident to the powers expressly
granted; third, those essential to the accomplishment of the declared
object and purposes of the corporation —not simply convenient, but
indispensable. Any fair, reasonable substantial doubt concerning the

LEAGUE OF OREGON CITIES — CITY HANDBOOK 2-5



ORS 224
ORS 225

ORS 226

ORS 227

LOC Publication: Home
Rule in Oregon Cities

ORS 221

A
Back to
top

existence of power is resolved by the courts against the corporation,
and the power is denied.*

According to Black's Law Dictionary, express powers are those "Declared in
terms, set forth in words. Directly and distinctly stated . . . Manifested by
direct and appropriate language.”

Implied powers are those incidental to or essential for the exercise of
express powers. Implied powers are not "set forth in words," but rather are
found in the opinions of the courts.

INTRAMURAL AND EXTRAMURAL POWERS Most local government powers
are intramural — that is, they can be exercised only inside the boundaries of
the particular local government. Only a provision of the state constitution or a
state statute may authorize extramural powers the exercise of a power
outside the local government's territory. Such authorization has been
granted in several instances, such as giving cities the power to acquire land
for parks or to build and maintain sewage and water facilities outside city
limits. (ORS chapters 224, 225 and 226)

Constitutional or statutory authority also is required for local governments to
exercise power with respect to property or employees of the state, federal, or
other local governments. For example, the state statutes that permit
application of city land use and development regulations to property owned
by other governmental jurisdictions. (ORS 227.286)

D. CITY HOME RULE

STATUTORY HOME RULE

The term home rule refers to the extent to which a city may set policy and
manage its own affairs. It already has been observed that without any home
rule, state law completely controls the existence, form of organization,
functions, powers, and finances of local government. In actual practice, all
states allow local governments at least some home rule through state laws
that are permissive in form or otherwise vest discretion with local
government officials over certain kinds of decisions. This form of home rule
is referred to as statutory home rule.

Statutes enacted by the Oregon Legislative Assembly delegate a broad
range of home rule powers to cities. Many examples could be cited, such as
the power to regulate the use of private land, condemn property for public
use, and build and operate street, water, sewer, and other public facility

4 J. Dillon, Municipal Corporations, sec. 237 at 488-450 (5th ed. 1911) (emphasis in original).
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systems. Some statutes delegate powers in broad terms. For example, a city
operating under the 1941 incorporation act may "take all action necessary or
convenient for the government of its local affairs.”" ORS 221.410(1).

CONSTITUTIONAL HOME RULE

In Oregon, and in several other states, there are provisions in the state
constitution that establish home rule on a more stable basis than can be
accomplished under statutory home rule alone. Under Oregon constitutional
home rule provisions, the voters of cities have taken from the state
legislature and reserved to themselves the power to adopt and amend their
own city charters. (Oregon Constitution, Article Xl, section 2)

These constitutional home rule powers reserved to the voters are in addition
to home rule powers delegated to cities by state statute. The voters of
Oregon cities, with a few exceptions, have taken advantage of the
constitutional power to enact charters.

GENERAL GRANT OF POWERS

Most city home rule charters include a "general grant of powers" provision
that permits the governing body of a city to take actions allowed under
federal and state constitutions and laws. The general grant of powers allows
maximum discretion for local governments to decide matters relating to their
organization, powers, functions, and finances without recourse to the state
legislature.

City charters that do not have the federal grant of powers have enumerated
powers — that is, specific authorizations for the city to exercise certain
powers (e.g., issue bonds, acquire and hold property) and perform certain
functions (e.g., license and regulate business, construct and maintain public
facilities). Charters with enumerated powers, by their very nature, provide
limited authority and must be amended when powers or functions are found
lacking.

|INTERPRETATION OF HOME RULE

There are two basic aspects of home rule, whether statutory or
constitutional. The first aspect involves a local government's legal power to
act on a given matter in the absence of a state law either authorizing or
prohibiting it to act on that specific matter. Under the common law construing
municipal powers (Dillon's Rule, quoted above), a local government's legal
authority to acthad to be express, implied, or essential and, if state law were
merely silent, the local government had no authority to act at all.
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In Oregon, both the broad statutory grants of power to cities and the pow ___
reserved to the people under the city home rule amendments have liberated
local governments from their subservience to specific statutory
authorizations. Although issues about authority still arise, cities in Oregon
usually do not need to find legal authority for intramural actions in state law.

The second aspect of home rule involves the scope of local powers when
there is a conflict between a local enactment and a state law. This aspect of
home rule has given rise to a great deal of judicial controversy, and the
resolution of conflicts between local and state enactments is still subject to
considerable uncertainty.

However, a new test to resolve conflicts between state and local enactments
was established by the Oregon Supreme Court in La Grande/Astoria v.
Public Employees Retirement Board, 281 Or 137 (1978). The court in this
case observed that previous tests tended to involve the courts in political or
policy decisions for which principled criteria for decision making were
inadequate or nonexistent. La Grande/Astoria held that a state law requiring
cities to provide certain employees with retirement systems that are equal to
or better than the Public Employees Retirement System was enforceable
against cities that had their own retirement systems. According to this
holding, state laws directed at substantive social, economic, or other regula-
tory concerns prevail over conflicting local enactments, while state laws that
prescribe local government organization and processes may be required to
yield to conflicting local enactments. In La Grande/Astoria, the court stated:

When a statute is addressed to a concern of the state with the
structure and procedures of local agencies, the statute impinges on
the powers reserved by the amendments to the citizens of local
communities. Such a state concern must be justified by a need to
safeguard the interests of persons or entities affected by the
procedures of local government.

Conversely, a general law addressed primarily to substantive social,
economic, or other regulatory objectives of the state prevails over
contrary policies preferred by some local governments if it is clearly
intended to do so, unless the law is shown to be irreconcilable with
the local community's freedom to choose its own political form. In that
case, such a state law must yield in those particulars necessary to
preserve that freedom of local organization.

281 Or 137 at 156. On the basis of La Grande/Astoria, the supreme court
has subsequently held that binding arbitration procedures imposed by
statute on a local government do not violate constitutional home rule
prerogatives. City of Roseburg v. Roseburg City Firefighters, 292 Or 266
(1981).

LEAGUE OF OREGON CITIES — CITY HANDBOOK 2-8



A

Back to

top
A different test is used to resolve state and local conflicts in the area of
criminal law. In City of Portland v. Dollarhide, 300 Or 490 (1986), the Oregon
Supreme Court interpreted the portion of the home rule amendment that
states that cities may enact and amend their charters "subject to . . . (the)
criminal laws" of the state. The court held that a mandatory minimum penalty
for prostitution, imposed by the city in its ordinance, could not stand because
the state did not impose such a penalty for the same offense. The court
found that, while the language of the constitution is a limitation on the power
of local governments to enact criminal laws, city ordinances governing
criminal conduct are not incompatible with state law unless the legislature
specifically preempts the field and as long as the city imposes a penalty that
is not greater that the statutory minimum or maximum for the same criminal
conduct.

E. LIMITATION ON POWERS

Powers of local government are subject to statutory, constitutional, judicial,
and charter limitations.

Even though the U.S. Constitution does not mention local government, the
limitations on state power, including due process and equal protection, bear
on local governments because they are considered parts of the state.
Numerous state constitutional limitations also affect local government,
including taxing and bonding limitations, limitations on the purposes for
which public funds may be expended, and others.

Statutory limits constrain local government actions in a variety of ways, such
as limits on expenditures in excess of the duly adopted budget, prohibitions
against secret meetings of governmental bodies, defining unfair labor
practices, and many others.

A few limitations are purely judicial. The requirement that city ordinances be
"reasonable” is a judicial standard, as is the prohibition against two municipal
corporations exercising the same powers in the same territory at the same
time.

Additional limitations commonly appear in city and county charters. For
example, the limits on floating and bonded debt, and procedural
requirements for adopting ordinances.

F. CONSTRUCTION OF POWERS

Local charters and ordinances, as well as state statutes, are subject to the
general rules of statutory construction; that is, rules for ascertaining the
meaning of ambiguous legislation. In general, grants of power to local
government are strictly construed, and doubt is usually resolved against the
local government and in favor of the individual. To overcome this rule of strict
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construction, most city charters include a requirement that they be liberall
construed.

G. LEGAL COUNSEL

The city attorney's office has many roles and functions. In addition to
prosecution functions, the city attorney is charged with interpreting how the
law applies to city programs and activities; assisting in development of
legislative and administrative policies within the framework of the law;
drafting ordinances, resolutions, contracts, agreements, and other legal
documents; attending meetings and answering inquiries from citizens;
defending and prosecuting suits and actions; and playing a general advisory
role to the city council and administrative officers.

Some larger cities contract with a law firm to perform the function of legal
counsel, while others have attorneys on staff. Small cities that are unable to
justify the cost of full-time legal services can usually secure part-time
services. Often, they have access to a firm or individual who is experienced
in local government legal matters and perhaps is serving as legal counsel for
several small cities or other local governments.

The council should routinely consult the city attorney in making decisions on
city affairs. In addition to providing professional and technical services such
as preparation of formal opinions and drafting of legal documents, a city
attorney can supply informal advice regarding other matters, which may
minimize the city's chances of being sued or even of being criticized
unnecessarily for a particular decision.
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City councilors have many official responsibilities. Essential ingredients for
proper job performance of a city councilor are a thorough knowledge of the
community, its people, and its problems, as well as the roles of individual
councilors and the council as a whole. A major purpose of this handbook is
to provide city councilors and other municipal officials with a basic
understanding of the roles of the city council, its individual members, and the
issues they will confront.

A. ROLES OF ELECTED OFFICIALS

Most city councilors consider the formulation of city policy to be their primary
responsibility. They are also concerned with the way in which policy is
administered, although the extent of their involvement in administration
depends on the size of the city and its form of government.

[WHAT IS POLICY?

Classroom definitions of "policy”" and "administration” do not always fit real-
life situations. The traditional distinction between policy and administration
has been that policy is the process of deciding what is to be done, while
administration is the process of implementing the policy. However, any issue
or decision can become a "policy" matter when it is seen as one of great
importance to the city or as one that is, or might become, controversial.

While it might be helpful if policy and administration could always be defined
and separated, city councilors usually have major responsibilities in both
areas. Understanding these responsibilities will increase the ability of the
council, councilors, and the staff to get their job done.

[POLICY ROLE OF THE CITY COUNCIL

The city council clearly has the dominant voice in policy matters, but this
responsibility is shared. They share this responsibility with city
administrators, other city employees and private citizens. Administrators take
part in the policy-making process when they make recommendations to the
council, and many city charters will require them to do so. Administrators
also set policy when they make decisions on specific matters that are not
clearly covered by existing ordinances or regulations. Citizens assistin the
policy-making process by participating in council meetings, serving on
committees formed by the council, and by becoming members of boards
created by council.

The unigue role of the council in the policy-making process is to serve as the
decision maker within city government in resolving issues of policy. Although
administrators or city employees may be involved in policy formulation, only
the council may pass an ordinance, adopt a comprehensive plan, or
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otherwise put into final form a plan or course of action. In addition, the
budget is the major vehicle for making city policy decisions—and only the
council may adopt the budget.

THE PoLicy PROCESS For a councilto be successful in bringing issues
forward for discussion and in setting policy, each councilor must have a clear
understanding of the policy process and the stages at which council inter-
vention is most effective. It may be helpful to think of the policy process as a
series of steps or phases:

e |dentification of problems and needs;
e Establishment of community goals;
e Determination of objectives;

e Development and analysis of alternative means for achieving
objectives;

o Establishment of priorities;

e Development of programs;

¢ Implementation of programs;

¢ Monitoring and evaluation of programs; and
o Feedback.

These steps usually do not occur as separate actions or decisions, but they
may occur more or less in sequence, as in the adoption and periodic review
of the comprehensive plan, a capital improvement plan, or an annual budget.

Councilors may be involved in each of these steps, but their most important
contributions are likely to be in identifying needs, establishing goals and
objectives, choosing among alternatives, setting priorities, and providing
feedback.

ADMINISTRATIVE ROLE OF THE COUNCIL

ADMINISTRATIVE ROLE THROUGH SIZE & FORM OF GOVERNMENT The
council is collectively responsible for the oversight of administration in every
city, but the roles that individual city councilors play in city administration
vary considerably, depending on the size of the city and its form of govern-
ment. Some small cities have no full-time employees and as a result,
councilors for those cities may be deeply involved in administration. Often
small cities will rely on part-time employees, contracted professional services
to assist with various issues and volunteers. Somewhat larger cities have
full-time employees. Even so, councilors may still perform administrative
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functions or oversee projects, usually through council committees. As ci
grow and the complexity of their operations increases, councils often employ
a city manager or a city administrator. Councils in these cities seldom retain
any significant involvement in day-to-day supervision of city employees and
departments, although the extent to which they may seek to exercise
supervision may vary depending on the size of the city, and the abilities of
the councilors.

Even without regard to differences in city size, the council's administrative
role will vary according to the form of government. The forms of city
government are described in Chapter 1 of this handbook. Under the council-
manager form of government there are likely to be both practical and legal
limits to the council's administrative and supervisory activities. Administrative
authority is vested in a professional manager who is appointed and removed
by the council and who is charged with hiring most other city employees.
Under the commission form there is maximum council involvement in
administration matters because each member of the council is also a city
department head who is charged with hiring the other city employees.

ADMINISTRATIVE ROLE THROUGH COUNCIL ACTIONS There are several
ways in which city councils can, and do, influence city administration. This
administrative role follows naturally from the policy-making role of the
council. The most common actions taken by a council that affect
administration are ordinance enactment, special investigations, approval of
appointments, public hearings, the budget process, legislative audits, review
of administrative rules, and agency reporting requirements. Through these
actions, the council exercises significant control over administration, even if
the administrative branch is structurally separated from the council.

COMMUNICATIONS BETWEEN COUNCIL AND STAFF

Regardless of the size of the city or its form of government, communication
between the council and a city employee must be made with recognition of
two facts:

e The city employee is responsible to his or her immediate supervisor
and cannot take orders from a councilor; and

e Each councilor has authority in administrative matters only to the
extent delegated by the council as a whole. This delegation is often
formally contained in an ordinance or charter provision.

Misunderstandings may arise when a councilor intends only to ask for
information. The employee receiving a direct request from a councilor can
easily jumpto erroneous conclusions or misinterpret the councilor's intent.
The best way for councilors to get information about administrative matters is
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to make the request during a regular council meeting or to a specific
manager or administrator.

LIAISON ROLE OF CITY COUNCILORS TO OTHER BODIES

Due to the increasing complexity of city government, city councilors will also
play a role in maintaining communications with the many organizations and
groups that are interested in city affairs, or by participation on various boards
or commissions created by local governmental entities.

City councilors will serve as liaisons on local, state or even federal boards.
They may also serve on commissions or committees, such as the chamber
of commerce, economic development groups, selected interest groups (such
as the League of Oregon Cities or National League of Cities), civic groups,
etc. These appointments are usually made by the mayor with the consensus
of the council. The councilor’s role is to participate on the board, commission
or committee in way that represents the best interests of the city. The
councilor will not have the authority to commit the city to any course of
action, but can make recommendations to the council regarding proposed
actions.

A councilor may also serve on an intergovernmental body, such as a council
of governments, joint city-county board or commission, or any other entity
created by intergovernmental agreement. This type of body may have its
own independent policy-making and administrative authority. Appointment to
these kinds of bodies is usually made by the mayor with council approval,
but individual councilor appointees may receive more direction from the
council to guide their actions on behalf of the city.

B. CITY COUNCIL ACTIONS

City council action is taken by vote and that action is typically referred to as a
decision. A decision may be made with respect to formal documents, such
as ordinances, resolutions, orders and contracts. A decision may also be
made to direct city staff to take certain action, or made on a question or
motion before the council.

[QUORUM AND VOTES

The city charter specifies the quorum and voting requirements for a decision.
A quorum is the minimum number of councilors required to be in attendance
in order to transact business. The number needed to create a quorum is
usually a majority of the council. Thus, for a seven member council, a
quorum is four or more. Even if there are vacancies, the quorum requirement
remains at four, unless the charter provides otherwise. The charter may also
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provide that fewer than a quorum may meet solely for the purpose of
compelling the attendance of absent members.

The affirmative vote of a majority of the members present at a meeting will
usually be sufficient for a council decision. Thus, for a seven member council
with a quorum of four in attendance, a decision may be made by three
members. However, some charters require all decisions to be made by a
majority of the council. For the seven member council, therefore, the
affirmative vote of a quorum will always be required.

City charters may impose different voting requirements for certain actions.
For example, a city charter may require approval of two-thirds of the
members for passage of ordinances with emergency clauses, or unanimous
approval for a combined first and second reading of a non-emergency
ordinance.

LEGISLATIVE, QUASI-JUDICIAL, AND ADMINISTRATIVE
ACTIONS

The city council is the legislative body of the city, yet the council may take
legislative, quasi-judicial, or administrative action. The distinction between
legislative and administrative action is important in the context of the citizen
initiative and referendum power reserved by the Oregon Constitution. Only
legislative actions may be initiated or referred; administrative actions (which
include quasi-judicial actions in this context) cannot. Administrative actions
are generally those types of decisions that are internal and relate to city
operations.

The distinction between legislative and quasi-judicial actions is important in
the context of the type of meeting the council holds and the form of decision
it renders. Local government bodies will need to be sensitive to the
distinction between quasi-judicial and legislative actions because of the
important differences in the meeting procedures to be used. Erroneous
classification can lead to actions being reversed or remanded due to
procedural defects. The distinction between these two types of actions is
discussed in this section.

LEGISLATIVE ACTION A legislative action adopts laws or policies generally
applicable to all persons within the city or to a broad class of persons. The
city council has broad discretion in making legislative decisions, subject to
any limitations imposed by the city charter or provisions in state or federal

law.

Legislative actions often follow much simpler procedures than quasi-judicial
actions. For example, sometimes notice of a legislative action is not required
but may be desired, whereas notice of a quasi-judicial action is always
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required. Where and how notice is provided may also vary depending or A

whether the action is legislative or quasi-judicial. E%tho

It is more difficult for an aggrieved member of the public to attack the val

of a legislative action. The courts will uphold legislative action unless it was
unauthorized, unconstitutional, or the result of arbitrary and capricious
action. When taking legislative action, there is no requirement for a
governing body to be impartial in arriving at a decision. In legislative
proceedings, unless provided for by charter or statute, there is no right to
counsel, cross-examination, nor to demand that a decision be based on
findings, unless required by statute or the city’s code.

QUASsI-JuDICIAL ACTION A quasi-judicial action is narrower in scope than a
legislative action, because it applies specific rules or policies to a particular
situation. The action might involve one person, or a small group of persons,
and once initiated, must be carried through to a final decision. The law also
imposes procedural safeguards for those whose interests are affected by a
guasi-judicial action, requiring notice, a public evidentiary hearing, and in
many instances, appeal rights.

The most common example of quasi-judicial action is in the land use context
when a property owner requests approval from the city for a particular use,
permit or zoning of their property. When taking quasi-judicial action, the local
government body will apply specific criteria to the facts of the situation. While
these actions may be of little interest to the residents of the city as a whole,
they are often of intense interest to the property owners and their immediate
neighbors.

The common procedural elements to a quasi-judicial action include:

e Notification of pending decision. This may include publication, mailing
and/or posting. There are detailed requirements for the content of the
notice;

e Providing public access to application materials and staff reports prior
to the hearing;

e Reading of a script at the beginning of the hearing describing
participants’ rights at the hearing and the procedures to be used,;

e Providing an opportunity for the applicant and general public to be
heard. This includes the opportunity for the applicant to rebut
evidence;

e Providing an impartial decision-maker whose impartiality is ensured
through rules addressing conflict of interest, ex parte contacts and
bias;
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¢ In certain circumstances, allowing a continuance of the hearing, or
leaving the record open for more evidence or argument;
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e Adopting a decision that includes findings; top

e Keeping a record of the hearing; and
o Notification of final decision and appeal rights.

ADMINISTRATIVE ACTION As noted above, administrative actions are
typically related to the internal workings of city operations. In the council-
manager form of government, administrative actions will also more likely be
taken with respect to the workings of the city council. Generally, no
formalities or procedures are required to take administrative actions other
than those required by council rules.

FORMS IN WHICH COUNCIL ACTION IS TAKEN

The form of city council action can take various shapes and includes
ordinances, resolutions, motions, consensus, and administrative rules and
orders. Generally, legislative actions are made by ordinance, resolution,
motion, or consensus, and quasi-judicial actions are made by administrative
rule or order. However in certain circumstances, there will be some cross-
over.

ORDINANCES Legislative authority is properly exercised in the form of
ordinances, which are usually used to add, amend, or repeal sections of the
city’s code (the city’s compilation of general laws). For example, ordinances
are used to establish a sign code, regulate pinball machines, or levy a
transient room tax. Ordinances may also involve any other subject matter
where the intent is to establish a long-term rule, policy or procedure.
However, the best practice is to preserve the use of ordinances for
legislation that is subject to referendum and use resolutions or other actions
for the exercise of non-legislative (or administrative) authority. Note, that an
ordinance may be required under certain circumstances by statute, city
charter or city code. Some common examples include: (a) granting
franchises; (b) withdrawing annexed territories from special districts; (c)
condemning real property; (d) levying assessments; and (e) adopting zone
changes and comprehensive plan amendments. Note that any of these
actions may be quasi-judicial in nature.

Procedures for adopting or enacting (the terms are used interchangeably)
ordinances are usually included in the city charter, but may also be found in
the city’s code. Formal action, with adoption by a majority of the council is
required to enact an ordinance. As noted above, the mayor may or may not
have veto authority.
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The specific procedures to adopt ordinances vary, but they commonly
involve both time and reading requirements. The time requirement pertains
to the number of meetings at which the ordinance must be considered b'* *~~
council before it can be adopted. Most commonly, an ordinance is
considered and voted upon at two meetings, although charter provisions
may allow consideration and voting to take place at one meeting if the fu
council is in attendance and the vote is unanimous. The reading requireriicin
pertains to the number of times the ordinance is read in full (verbatim) and/or
by title only. Most charters allow for reading by title only.
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Votes on ordinance are usually required by charter to be taken by roll-call
vote. After the final roll-call vote, if an ordinance is adopted, the city recorder
signs and dates it and, if no veto is exercised, the mayor usually signs it
within a few days.

In most cities, an ordinance takes effect 30 days after it is enacted unless it
provides for a specific effective date beyond the 30 day period. An ordinance
remains in effect until amended or repealed by another ordinance, or
rejected by a referendum. An ordinance may also contain its own expiration
date.

A council may also adopt an ordinance on an emergency basis, in which
case the ordinance will go into effect immediately or within a time period less
than 30 days. For an emergency ordinance, the council must first determine
whether an emergency exists. The courts usually uphold the council's
judgment unless the ordinance or the circumstances provide clear evidence
to the contrary. Some charters require a greater than normal majority vote to
attach an emergency clause to an ordinance, and some require the clause to
include a specific statement of the facts that constitute the emergency.
Because an emergency ordinance becomes effective immediately (or in less
than 30 days), there is not time to circulate referendum petitions before it
goes into effect. However, emergency ordinances may be repealed through
the initiative process.

Lastly, some ordinances will contain a discussion providing the legislative

history, or historical explanation, for the action being taken. In some cases,
written findings are required by statute or the local code to be adopted with
the ordinance explaining the basis for the decision made by the ordinance.

Quasi-JubpicIAL Quasi-judicial decisions are typically made in a document
entitled “Findings of Fact, Conclusions of Law and Decision, Order” or some
variation of these. The decision is not adopted as an ordinance (unless
required by statute or local code, such as with respect to zone changes and
comprehensive plan amendments) nor is it adopted as a resolution.
However, the procedure for adopting the decision contained in the statutes
or local code must be carefully followed to ensure an enforceable quasi-
judicial decision.
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REsoLUTIONS Councils formally exercise their administrative or non-
legislative authority in the form of resolutions. These decisions normally
implement requirements of city ordinances and state statutes and deal witk
matters that are special or temporary. Examples include city budgets, budg A
amendments, financial transfers, public contracts, fees and charges, E)%Ck to
adoption of an official position on regional, state, or global matters, call an
election, council rules, and city personnel rules. Unless the city charter
requires that certain action be taken by resolution, many of these types of
actions can be taken by approving a motion without adopting a resolution. A
resolution is preferred when a written record of the action is required or
desired.

A resolution is usually effective upon adoption, unless a different date is
specified. Resolutions can be adopted at one meeting with one vote; the
vote does not need to be a roll-call vote unless required by charter or the
city’s code. A resolution is effective until its purpose is accomplished or, in
cases where the resolution adopts rules or a program of an ongoing nature,
until the resolution is amended by another resolution or by an ordinance.

Most charters and city codes do not provide for a procedure for adoption of
resolutions. Resolutions are, therefore, adopted by a majority vote on a
motion to adopt the resolution.

MOTIONS & CONSENSUS Motions are less formal than ordinances and
resolutions, but more formal than a consensus. Motions are the vehicle for
calling for a vote on any matter before the city council, including ordinances,
resolutions and orders. Motions can be used to express an opinion, adopt or
establish a policy, or direct further action.

Motions are made orally and need only be seconded to be brought to
discussion and vote. A motion must be adopted by a majority vote. The only
documentation of a motion is in the council minutes.

Consensus refers to an informal acknowledgement that a majority of the
council agrees on a particular position. No formal vote is taken. Although the
action is not binding, it can be used to provide staff with the general direction
in which the council wishes to proceed with respect to a particular matter.

ADMINISTRATIVE RULES AND ORDERS Administrative rules and orders refer
to the authority a city code may delegate to the city manager to adopt rules
to implement provisions of the city code or other ordinances, to act in an
emergency, or to establish fees or delegate duties. The code will provide
specific procedures that must be followed before adoption and
implementation.
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C. CITY COUNCIL ORGANIZATION

Although city councils and other legislative bodies are not organized in the
hierarchical structure ordinarily found in administrative agencies and

businesses, they nevertheless require some formal internal organization. g5k to
Most councils share the organizational structure described in this section. g

[MAYOR

The mayor is generally recognized as the civic leader in the eyes of the
community. The mayor’s authority beyond that will vary from city to city
depending on the city’s charter and the form of government . See Chapter 1
— Local Government in Oregon for a description of how the form of
government may affect the mayor’s role on the city council.

In most cities the mayor presides over council meetings and participates in
discussions. In many, the mayor may vote only to break a tie vote while in
other cities, the mayor votes on every matter before the council. Some
charters may also provide the mayor the authority to veto ordinances
approved by the council (and a procedure to override the veto).

Depending on charter provisions, the mayor may appoint certain staff
members, such as the city manager, city attorney and police chief, subject to
council approval. Similarly, with council approval the mayor may also appoint
committees. Most mayors also sign all ordinances and other records of
proceedings approved by the council, and in small cities they may sign all
orders to disburse funds.

PRESIDING OFFICER

In addition to the mayor, who ordinarily presides over meetings of the city
council, most cities also have a council president or mayor pro tem, who
presides over the council in the mayor's absence and may perform other
functions of the mayor at those times.

The functions of the mayor or other presiding officer are to call the meeting
to order; announce the order of business as provided in the agenda; state
motions, put them to a vote, and announce the result of the vote; prevent
irrelevant or frivolous debate or discussion; maintain order and decorum; and
otherwise enforce the council's rules and appropriate parliamentary
procedures.

COMMITTEES OF THE COUNCIL

Oregon law requires each municipal corporation to establish a budget
ORS 294 committee to assist with the budget process. Other council committees can
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be divided generally between standing committees and special or ad hoc
committees. Standing committees continue indefinitely until terminated by
the council. Not all cities have these committees, but when they do exist they
may be assigned to develop recommendations to the full council and
exercise oversight over certain city departments or groups of departments
(e.g., public safety committee, public works committee) or they may be

charged with a continuing problem (e.g., finance, economic development). Back to

top
Special committees are established to study and make recommendations t

the whole council on specific problems or decisions. They cease to exist

after they have completed their assignments. Examples of special committee
assignments might include site investigations for a proposed public facility or
study of a proposal to consolidate the police and fire departments.

The power to establish and appoint committees may be fixed by charter. The
Model Charter for Oregon Cities prepared for LOC by Thomas Sponsiler,
Beery Elsner Hammond (2004) provides that the mayor “appoints members
of commissions and committees established by ordinance or resolution.” In
the absence of a charter provision, the council is free to create its own
procedures. However, committees are subject to the same open meeting
laws and requirements as the council (see Section D, below).

D. COUNCIL MEETINGS

PUBLIC MEETINGS LAW

ORS 192 Oregon's Public Meetings Law, ORS 192.610 to 192.710, requires that
decisions of public bodies be arrived at openly and, to that end, gives
members of the public the right to attend all meetings of governing bodies at
which decisions about the public’s business are made or discussed, with a
few specific exceptions. In addition, a city charter or local ordinances may
contain provisions which regulate open meetings.

GOVERNING BODIES SUBJECT TO THE PUBLIC MEETINGS LAW A
governing body is defined by the Public Meetings Law as a deliberative body
of a governing body such as a city that consists of two or more members
who have the authority to make policy or administrative decisions or
recommendations for the city. This includes all city councils, as well as
planning commissions, budget committees, library boards, citizen advisory
committees, council committees, and others, whether their functions are to
make decisions or are purely advisory and only make recommendations. Ad
hoc committees of department heads or other informal groups will generally
not be subject to the Public Meetings Law, but it is always wise to consult the
Public Meetings Law directly beforehand to make sure.
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MEETINGS SUBJECT TO THE PUBLIC MEETINGS LAwW The Public Meetings
Law applies when a quorum of a governing body subject to the law
convenes on any matter to conduct public business. Public business is
conducted whenever the public body discusses any policy or administrative
matters that pertain to the city, make a decision, or deliberate toward a

L Back to
decision on those matters.
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A public meeting may be held using different forms of technology such as
the telephone, email or newer forms of electronic communications such as
texts. Care must be taken so as not to inadvertently hold a public meeting,
through the use of electronic communications, such as chat rooms or even
e-mail which can easily happen if a quorum of city councilors are discussing
a city matter preliminary to making a decision. The best practice is to limit
such communications to among fewer than a quorum of the public body. If
the public body desires to hold a public meeting by telephone conference
call or other form of electronic communication, arrangements must be made
for the public to hear what is said, such as attaching speakers to the
telephone system. It may be more difficult to meet the requirements of the
public meetings law for meetings using other forms of electronic
communication until that form of communication can be made available to
the public.

Note that although judicial proceedings and state agency contested cases
(as defined by state law) are not subject to the Public Meetings Law, a quasi-
judicial proceeding (see Section E, below) conducted by a city council, such
as a hearing and deliberation on a zone change, is not exempt from the
open meeting requirements because it is not considered a judicial
proceeding, and land use decisions are required to be made in public.

LocATION AND NOTICE REQUIREMENTS In addition to the basic
requirement that governing body meetings be open to the public, meetings
may not be held at a place where discrimination on the basis of race, color,
sex, age or national origin is practiced. In addition, meetings are to be held
at a place accessible to the disabled, and a good faith effort to have an
interpreter available for the hearing impaired when requested to do so
should be made. Smoking is prohibited at public meetings.

In general, meetings may not be held outside the city limits, although there
are some exceptions to that rule. One exception is for training sessions, so
long as no public business is discussed or conducted. Another exception is
for joint meetings between public bodies. In that case, the meeting must be
held within the geographic boundaries of the area over which one of the
bodies has jurisdiction, or at the nearest practical location.

Except in emergencies, reasonable notice of the time and place of any public
meeting must be provided to the public. Reasonable notice is at least 24
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hours; fewer than 24 hours notice may be provided only in cases of
emergency in which case notice must be provided as soon as practicable.

The notice mustinclude a list of the principal subjects to be discussed and

must identify any matters to be taken up in executive session. However,

additional subjects not anticipated or listed may be considered at the A
meeting. The notice must be given to the “interested persons including new Backto
media that have requested notice.” Because unintentional violations of ope top
meeting requirements may strain relations with the media, councils should

be especially careful to make sure that media receive notice of all meetings,
including executive sessions.

MINUTES Written minutes of all meetings are required, ORS 192.650, except
that executive sessions may be just tape recorded. The written minutes
serve as a source of information for the governing body and the public.
Minutes of a council meeting validate or prove that ordinances and other
actions have been approved. Minutes are always available to the public
under the Public Records Law. ORS 192.410 to 192.505. The minutes must
be approved at a subsequent meeting of the public body, subjectto any
corrections.

Minutes generally include a record of what took place, but not every word
that was said. Speeches, statements or discussions are not ordinarily
transcribed verbatim, except when the information is necessary to
understand what took place. Some council rules or policies may provide for
more detailed information in written minutes.

The written minutes and contain the following minimum information: (a)
OAMR: City Recorders members present; (b) motions, proposals, resolutions, orders, ordinances
Procedures Manual and measures proposed and their disposition; (c) results of all votes; (d) the
substance of any discussion on any matter; and (e) a reference to any
document discussed at the meeting. For a meeting called with less than 24-
hour notice, the minutes must also describe the emergency justifying the
short notice.

The city clerk or recorder is usually responsible for recording, indexing and
storing council minutes.

EXECUTIVE SESsSIONS Closed-door executive sessions are authorized in
limited and specifically identified circumstances. No final action may be
taken at these meetings and the media generally cannot be excluded from
attendance.

Executive sessions may be held to discuss certain matters specified by law,

ORS 192 ORS 192.660, including:

¢ Initial employment of public officials and employees;
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o Dismissal or disciplining of an officer or employee or performance
evaluation of an officer or employee, unless the officer or employee
requests an open meeting;

e Matters pertaining to the functions of a public hospital medical staff;

A
Back to
top

e Deliberations with persons designated to negotiate real property
transactions;

e Deliberations with persons designated to conduct labor negotiatior

e Discussion of records that are exempt from public inspection (for
these executive sessions, media may be excluded);

¢ Negotiations involving matters of trade and commerce when the unit
of government is in competition with other areas;

e Legal rights and duties of a public body with regard to current liti-
gation or litigation likely to be filed;

e Review and evaluation of an executive officer, public officer, em-
ployee or staff member, unless an open hearing is requested by the
person being reviewed; or

e Negotiations regarding public investments.

Labor negotiations otherwise subject to the public meetings law may be held
in executive session at the request of both sides.

Executive sessions must be noticed in the same manner as any other
meeting as to time and place. However, in lieu of specific information
regarding the subject matters to be discussed, the statutory authority for the
executive session must be stated in the notice.

As noted above, representatives of the news media may attend executive
sessions, (except those involving labor negotiations) but the council may
direct them not to publish specific information. This is done by the presiding
officer giving specific instructions to any news media in attendance at the
beginning of the executive session. If, however, the news media reveal
information obtained at an executive session, there is no legal sanction for
the violation. The council may adopt rules regarding who qualifies as news
media for executive session purposes, which is increasingly important in
today’s electronic information age amidst the proliferation of news sources.

During executive session, the public body may deliberate and discuss, but
the Public Meetings Law prohibits it from making a final decision during an
executive session. To take action, the public body must return to an open
session.
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ORS 192

LOC A-Z Index:
Resources on Ordinance

Councilors should not disclose what was discussed in an executive session
with persons who were not in attendance. Disclosure negates the public

policy protections provided by the Public Meetings Law and may result in a
waiver of any confidentiality privilege attached, such as with respectto
discussions with legal counsel. Although nothing in the Public Meetings L: A
prohibits disclosure, the council’s rules of procedure, city ordinances, or tr Back to
city charter may prohibit disclosure and impose penalties ranging from put top
censure to loss of office. In addition, disclosure may violate an individual’s
privacy rights, exposing the councilor and the city to liability. Willful

disclosure for the purpose of harming another or for pecuniary gain could
constitute an ethics violation or official misconduct. ORS 162.415, 162.425
and 244.040(4). Lastly, disclosure violates the trustand confidence of the
public and other city officials in you and the council as a whole.

ENFORCEMENT PROCEDURES A person adversely affected by a decision of
the governing body may file an action in circuit court claiming the governing
body has violated the public meetings law. If the person bringing the action
prevails in court, the governing body or its members individually may be
liable for attorney fees. The court may issue an injunction to prevent further
violations, or it may require the body to repeat the action that was the subject
of the violation. Complaints alleging violation of the law may also be made to
the Oregon Ethics Commission. Such complaints are directed to members of
the body as individuals and are handled the same as ethics laws violations.
For additional information on this subject, see Chapter 4 — Ethics and
Conflicts of Interest.

However, violation of the public meetings law does not necessarily make
action of the governing body invalid. The law provides that a decision shall
not be voided if the governing body reinstates the decision in compliance
with the law. This means that, generally when a lawsuit is filed for a violation
of the public meetings law, the result will be a court order requiring the
governing body to comply with the law or a determination that the law does
not apply. However, a court could void a governing body's action if after
considering the circumstances, it concluded that other remedies would be
inadequate because the violation was the result of intentional disregard, or
willful misconduct of the members.

The policy statement of the law makes it clear that legal interpretations of
close questions should be resolved in favor of public access to information.

RULES OF PROCEDURE

Most city councils in Oregon have adopted resolutions or ordinances
establishing rules of procedure for meetings. These rules are designed to
promote efficiency and consistency in conducting council business and to
avoid waste of council, staff and citizen time.
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Rules commonly cover the time and frequency of meetings, order of

business, method of designating the presiding officer and mayor pro tem,

decorum and behavior, limitation of debate, voting, parliamentary procedut Back to
preparation and distribution of agendas, and preparation of council minute: top

AGENDA

The agenda is a list of items of business to be considered at a specific
meeting. The items on the agenda should follow the formal order of business
prescribed in the council's adopted rules.

Essentially a tool designed to aid in transacting business expeditiously and
fairly, the agenda also may be an effective public relations tool. For instance,
the agenda may be written to give the background for at least the major
items of business and may include some explanation of council rules and
other information to help citizens understand council proceedings.

Responsibility for preparation of the agenda usually rests with the city clerk
or recorder with the assistance of the city manager or administrative officer.
The mayor or any councilor may have a matter placed on the agenda if that
is permitted by the rules, and the agenda may be reviewed and approved by
the mayor before it is distributed.

Relevant background material, reports, and supporting documents are
prepared to aid councilors in analyzing matters on the agenda. The agenda
and supporting material should be made available to councilors well in
advance of meetings. In many cities the media also receive the agenda and
related materials, so they can disseminate the information in the community.
Agenda outlines, without background material, are normally posted at city
hall and on the city’s website in addition to being made available to the
public at the meeting.

CoONSENT CALENDAR Routine items of business that require a vote but are

not expected to require discussion or explanation are often placed on part of
the agenda called the consent calendar. They are voted on as one item and
help to reduce the length of the agenda and the council meetings.

When the consent calendar is used there should be a note of explanation to
the public, that items on the calendar are not discussed separately, because
the procedure might be misunderstood by persons who are not familiar with
the process. Cities that use a consent calendar provide in the council rules
for transfer of items from the consent calendar to the regular agenda on
request of a councilor or by vote of the council.
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PARLIAMENTARY PROCEDURE

Parliamentary procedure is a set of rules that regulate and standardize the
way deliberative bodies conduct business. They supplement and are
subordinate to the rules of procedure established by statute, charter,
ordinance or resolution.

A
Many cities have adopted Robert's Rules of Order Newly Revised or anotl Back to
work on parliamentary procedure, but the city council may modify the top

standard procedures to conform to local preferences. For example, Rober .
precludes debate on a motion to "lay on the table," but a special council rule
might provide for limited debate.

E. PUBLIC RECORDS

The Oregon Public Records Law protects the public’s right to information.
Under these laws, the written record of public business is available to any
person, regardless of the person’s identity, motive, or need, with some
important exceptions. Thus, a basic principle behind the Public Records Law
is that the burden of proof regarding nondisclosure of a public record falls on
the public body or public official, not on the person asking for the record. The
exceptions to the Public Records Law are known as exemptions. Despite the
lengthy catalogue of exemptions contained in the Public Records Law, the
law must always be viewed in favor of disclosure, unless the law expressly
prohibits disclosure.

PUBLIC BODIES COVEREDBY THE PUBLIC RECORDS
LAW

The Public Records Law, ORS 192.410 to 192.505, applies to all public
bodies, including governing bodies, officers, departments, commissions, etc.
Based on the above definition, all city councils are subject to the Public
Records Law and the Law will by extension apply to all departments,
committees and agencies of the city.

RECORDS COVERED BY THE PUBLIC RECORDS LAW

The Public Records Law broadly defines a public record to implement the
policy that the Public Records Law is primarily a disclosure law. The
definition of public recordin ORS 192.410(4) makes it clear that the Public
Records Law applies to all government records of any kind. A public record
Is “any writing that contains information relating to the conduct of the public’s
business . . . regardless of physical form or characteristics.” ORS
192.410(4). A “writing” is also broadly defined to include all formats, from
handwriting to electronic formats. ORS 192.410(6). Consequently, a public
record includes handwritten notes taken at a council meeting, and all forms
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LOC A-Z Index:
Resources on Public

of electronic communications, including e-mails, so long as the record
contains information relating to the conduct of the public’s business.

Records

DISCLOSURE OBLIGATIONS AND PROCEDURES

A
Every person has a right to inspect any nonexempt public record, regarc Back to
of who they are or why they want to see the record. Thus, a city’s disclo top
obligation extends to any request regardless of the identity, motive, or ni
unless an exemption from disclosure permits consideration of those factors.

Of course, city officials need not allow anyone to inspect every file in city hall
and the Public Records Law allows the city council to adopt reasonable rules
to protect the records and the continuing functioning of city government. It is
also permissible to establish reasonable fees to reimburse the city for the
cost of making records available, which can include personnel as well as
copying costs. The Public Records Law provides, however, that any person
may request a fee waiver which the city must grant if the public interest
warrants doing so.

All governing bodies subject to the Public Records Law are required to
designate a records officer and have a public records disclosure policy and
in many cities, the city recorder is the public records officer. The public
records disclosure policy will typically require that all public records requests
be submitted to the records officer on a form provided by the city. The form
will require the person requesting the disclosure to identify the records to be
examined sothey can be located and made available in a reasonable
manner. The form will also ask if the person would like to simply inspect the
records or receive copies. For large requests, the city will be required to
provide a written estimate of the total fees and may require a deposit.

If the records contain both exempt and nonexempt material, the portions that
are exempt may be deleted or redacted and the cost of doing so may be
included in the fees charged.

A public records request is usually directed to the city, but there may be
circumstances whenitis direct to a public official, such as a city councilor. It
is generally only appropriate to submit the request to a city councilor when
the city councilor has custody of the record in question, in which case the
city councilor will have the obligation to respond to the request. If the city has
custody of the record, then it would be appropriate to direct the request to
the city to respond to the request.

The city is required to provide a written response to all requests for
disclosure of public records within a reasonable period of time after receiving
the request. The response must provide a reasonable opportunity to inspect
the requested nonexempt records, or provide the requested copies. The
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contents of the response must meet the statutory requirements in ORS
192.440.

If the city denies access to a record or denies a fee waiver request, the

requestor may petition the district attorney to issue an order reversing the

city's denial. There is no statutory time limit within which the petition mustt A
filed, although the statute does impose strict time limits on the city’s Back to
response to the petition. The decision of the district attorney may be top
appealed to the circuit court. If an elected official denies access to a recorc

the requestor may bypass the district attorney and petition the circuit court

directly. If the city loses at circuit court, the city will be ordered to pay the

prevailing party’s attorney fees and costs. Otherwise, there is otherwise no

penalty for improper denial.

EXEMPTIONS

While there are many, the exemptions from disclosure under the Public
Records Law are limited in nature and scope. These limitations flow from the
emphasis on disclosure and open government. As a consequence, courts
interpret public records law exemptions narrowly and presume that the
exemptions do not apply. Even if a public record is exempt from disclosure,
that does not prohibit the public body from disclosing the information, except
for a few instances where the disclosure is prohibited by law. In most cases,
the public body has discretion to disclose a record or information that falls
into one of the exemptions under the law because an exemption means that
the public body is not required to disclose it, not that it is required withhold
disclosure. Finally since most exemptions are not stated in absolute terms, a
case-by-case evaluation of the record request in light of the public interest of
disclosure will need to be weighed against the interest in confidentiality.

Most of the exemptions under the public records law are contained in ORS
192.501 and 192.502. All of the exemptions in ORS 192.501 are considered
conditional exemptions because the record may be withheld from disclosure
"unless the public interest requires disclosure." The city’s decision applying a
conditional exemption must show why the need for confidentiality outweighs
the public interest in disclosure. The conditional exemption listin ORS
192.501 includes records pertaining to litigation, trade secrets, criminal
investigations, personnel examinations, private business operations, real
estate appraisals (prior to acquisition or sale), employee relations, circulation
of library books, collection agency investigations, personnel discipline
actions, computer programs, and archaeological sites.

ORS 192.502 lists several additional conditional exemptions that
conditionally exempt from disclosure such records as internal advisory
communications, information of a personal nature, and confidential
submissions. These records are exempt from disclosure only if the public
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interest does not warrant disclosure but each exemption has its own slightly
different test for evaluating public interest. The remainder of the exemptions

in ORS 192.502 are stated in absolute terms and do not require a balancing

of interests because the state legislature has already determined that the
confidentiality interests outweigh public disclosure interests as a matter of g5k to

law. top

As of January 1, 2012, records, communications and information received
counties and cities in connection with applications for economic development
funds, services, support or assistance are exempt from disclosure. However,
records relating to those incentives become public after they are awarded.
ORS 192.502.

In evaluating a conditional exemption, the identity of the person requesting
the information and the circumstances of the request are irrelevant to the
determination of whether the information fits within the category of the
exemption, but may be relevant in weighing the public interest in disclosure.

Lastly, as noted above, if a record contains both exempt and nonexempt
material, it may be appropriate to disclose only the nonexempt material.

F. SAMPLE AGENDAS

CITY OF X
Council Agenda/Meeting Procedures
January 1, 2050 - 7:00 p.m.
l. Call to Order
II. Roll Call

IIl. Approve Minutes of meeting held 9 June 1986

V. Business from the City Recorder

V. Business from Public Works Superintendent
VL. Business from Police Chief

VII. Business from Fire Chief

VII.  Business from Audience

IX. Correspondence:

a. Letter from Port of Umatilla (copy attached)

b. Letter from Anderson-Perry & Associates (copy attached)
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Xl.

XII.

XI.

XIV.

Old Business:
a. Delinquent water bills
b. Street Paving Projects
c.21 Card Game Back to
top
d. Stop sign at Fifth and Main Sts.
e. Vacant Council position
f. Drug problem in School Dist.
g. Repair of Railroad crossings
h. Water and Sewer Grants (see enclosed Sewer grant package)
i. Planning Fee Schedule
New Business:
a. Business License approval
Business from City attorney
Business from the Council
Other business — Payment of the bills
Adjournment
City of Y - COUNCIL AGENDA
January 1, 2050 - 7:30 p.m.
ROLL CALL
1.1 Approval of Council Minutes:

APPEARANCE OF INTERESTED CITIZENS

the following 30-minute period is the time provided by Council for
guestions or statements by persons in the audience on ANY item of
city business which appears on this agenda except those referring to
zone changes or other land use requests. Questions or statements
on items which do not appear on this agenda will be allowed at the
end of this meeting. Comments shall be limited to five (5) minutes per
person.

PUBLIC HEARINGS
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€) Public hearing to consider amendments to the Revised Code,
Chapter 122.010 (Increased Residential Density - Intent and
Purpose), to extend the sunset provision date for IRDs from January
1, 1987, to January 1, 1991, and to correct a scrivener's error in
Chapter 122.

Attached: Staff Report (CD) and Planning Commission Report A

B_ack to

Recommended Action: Deliberate at this meeting top

CALENDAR OF ORDINANCE BILLS
4.1 First Reading of Ordinance Bills (Pass to Second Reading):

(@ 123, relating to extension of the sunset provision for
Increased Residential Density (IRD) standards, amending SRC
122.010 and 122.020; and declaring an emergency.

Note: See 3.a.

Recommended Action: Suspend Council Rules and pass at this
meeting.

Introduced by Mayor Miller

4.2 Second Reading of Ordinance Bills (Final Approval):
MANAGEMENT REPORTS

5.1 Reorganization of General Services:

CONSENT CALENDAR

6.1 Calendar of Resolution:

6.2 Purchasing Report:

6.3 Supplementary Purchasing Report:

6.4 Information Reports and Routine ltems:

6.5 Liquor License Applications:

6.6 Communications (Commissions, Boards and others):
POLICY MATTERS

7.1 Mayor's ltems:

7.2 Policy Matters — Councilors:

APPEARANCE OF INTERESTED CITIZENS
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This additional time is provided by the Council for questions or
statements on ANY item of city business except those referring to

zone change or land use requests. Comments shall be limited to five
(5) minutes per person.

9. OTHER

10. ADJOURN
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Markkula Center for

Applied Ethics
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A. INTRODUCTION

The law regarding public officials’ ethics and conflicts of interest is provided
by various federal and state constitutional and common law provisions, state
statutes and, occasionally, local charters or ordinances.

It is often easy to recognize when a government action is unethical:
e A city employee accepts a bribe;

e A county commissioner votes to award a contract to a company in
which he has a large financial investment; or

e A city councilor accepts an all expenses paid golfing trip to Hawaii
from a city contractor.

But sometimes, whether a government action is ethical is more difficult to
determine:

e A city councilor votes to appoint a campaign supporter to a city
commission over another candidate when both individuals are
equally qualified; or

e A city recorder solicits charitable contributions from city contractors
for a city-run summer camp for underprivileged youth.

Ethical issues are easier to analyze, address and confront when government
officials have spent time contemplating what it means to act ethically, what
the public expects of government officials, and what government officials
expect of themselves.

[WHAT IS ETHICS?

It is important to separate broad ethical philosophies from the laws governing
public officials. Ethics in general is the branch of philosophy dealing with
values relating to human conduct, with respect to the rightness and
wrongness of certain actions and to the goodness and badness of the
motives and ends of such actions. Oregon’s Government Ethics laws are a
narrow subset of ethics, set forth in Oregon statutes which govern a public
official’s conduct and which prohibit personal financial benefit for a public
official if that benefit was gained by that person because of their status as a
public official.

The following discusses the broad philosophy of ethics, in general. While
these broad philosophies are not expressly discussed in the Oregon
Government Ethics statutes, they will assist you as a public official as you
analyze, address, and confront different ethical issues. Oregon Government
Ethics statutes will be discussed later on in this handbook.
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As explained by the Markkula Center, ethics is not:

e Just about your feelings — while feelings may help us decide what is
ethical, we may feel good when doing something unethical or feel
bad when following an ethical approach that is hard to follow;

e Just about following what society determines is ethical — some
community norms are ethical and should be followed, but others,
such as the acceptance of slavery in the United States when our
country was founded, lead to unethical behavior;

e Just about religion — while most religions set forth ethical standards
to follow, one need not be religious to be ethical;

¢ Just about following the law — the law often sets a minimum standard
to follow, but merely following the law does not always result in
ethical behavior. In addition, following some laws may in fact result in
unethical behavior.

As explained by the Markkula Center, “simply stated, ethics refers to
standards of behavior that tell us how human beings ought to actin the
many situations in which they find themselves-as friends, parents, children,
citizens, businesspeople, teachers, professionals, and soon.” If our ethics
are not based on feelings, religion, law, or accepted social practice, what are
they based on? Many philosophers and ethicists have helped us answer this
critical question. They have suggested at least five different sources of
ethical standards we should use.

FIVE SOURCES OF ETHICAL STANDARDS

e The Utilitarian Approach: Which option will produce the most good
and do the least harm?

e The Rights Approach: Which option best respects the rights of all
who have a stake?

e The Fairness or Justice Approach: Which option treats people
equally or proportionately?

e The Common Good Approach: Which option best serves the
community, as a whole, and not just some members?

e The Virtue Approach: Which option leads me to act as the sort of
person | want to be?

Each approach helps determine what standards of behavior can be
considered ethical. There are still problems to be solved, however. The first
problem is that we may not agree on the content of some of these specific
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approaches. We may not all agree to the same set of human and civil right: top

We may not agree on what constitutes the common good. We may not eve..
agree on what is a good and what is a harm. The second problem is that the
different approaches may not all answer the question "What is ethical?" in
the same way.

Nonetheless, each approach gives us important information with which to
determine what is ethical in a particular circumstance. And much more often
than not, the different approaches do lead to similar answers.

ETHICAL DECISION MAKING

When confronted with difficult ethical decisions, it is helpful to explore the
issue, possible solutions, and the consequences of those solutions. To do
this, experts advise we follow a specific, planned, decision-making process.
A careful exploration of the issues, assisted by the insights and perspectives
of others, is the best way to make good ethical choices in difficult situations.

B. GOVERNMENT ETHICS: OREGON'’S
STATUTORY STANDARDS

CONSTITUTIONAL PROVISIONS

e Due Process Clause of the 14th Amendment to the United States
Constitution:

o The right to an unbiased and impartial decision-maker
o The right to a fair process
e Prohibition on holding incompatible offices:

o Article I, section 10 of the Oregon Constitution — no person
shall hold more than one lucrative office at the same time

e Bribery and threat prohibitions:

o Article I, section 7 of the Oregon Constitution — every person
shall be disqualified from holding office who has been given a
bribe during his or her term of office

ICRIMINAL PROVISIONS: FEDERAL LAW — HONEST
|SERVICES

FRAUDS AND SWINDLES 18 U.S.C. § 1341 Whoever, having devised or
intending to devise any scheme or artifice to defraud, or for obtaining money
or property by means of false or fraudulent pretenses, representations, or
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promises, or to sell, dispose of, loan, exchange, alter, give away, distribute top

supply, or furnish or procure for unlawful use any counterfeit or spurious
coin, obligation, security, or other article, or anything represented to be or
intimated or held out to be such counterfeit or spurious article, for the
purpose of executing such scheme or artifice or attempting so to do, places
in any post office or authorized depository for mail matter, any matter or
thing whatever to be sent or delivered by the Postal Service, or deposits or
causes to be deposited any matter or thing whatever to be sent or delivered
by any private or commercial interstate carrier, or takes or receives
therefrom, any such matter or thing, or knowingly causes to be delivered by
mail or such carrier according to the direction thereon, or at the place at
which it is directed to be delivered by the person to whom it is addressed,
any such matter or thing, shall be fined under this title or imprisoned not
more than 20 years, or both.

HONEST SERVICES 18 U.S.C. § 1346 The term “scheme or artifice to
defraud” includes a scheme or artifice to deprive another of the intangible
right of honest services.

|CRIMINAL PROVISIONS INVOLVING PUBLIC OFFICIAL
|ETHICAL STANDARDS: OREGON REVISED STATUTES

The statutes below provide criminal penalties for acts which may also
constitute ethical violations under Oregon law. This means that a public
official who engages in those behaviors will not only be subjectto Oregon’s
Ethics Law penalties, but may also face criminal liability.

:ORS 162.025 - BRIBE RECEIVING

e A public servant commits the crime of bribe receiving if the public
servant:

e Solicits any pecuniary benefit with the intent that the vote, opinion,
judgment, action, decision or exercise of discretion as a public
servant will thereby be influenced; or

e Accepts or agrees to accept any pecuniary benefit upon an
agreement or understanding that the vote, opinion, judgment, action,
decision or exercise of discretion as a public servant will thereby be
influenced.

e Bribe receiving is a Class B felony

:ORS 162.405 — OFFICIAL MISCONDUCT IN THE SECOND DEGREE

e A public servant commits the crime of official misconduct in the
second degree if the person knowingly violates any statute relating to
the office of the person.
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Official misconduct in the second degree is a Class C misdemean...

EORS 162.415 - OFFICIAL MISCONDUCT IN THE FIRST DEGREE

ORS 162 *

A public servant commits the crime of official misconduct in the first
degree if, with intent to obtain a benefit or to harm another:

The public servant knowingly fails to perform a duty imposed upon
the public servant by law or one clearly inherent in the nature of
office; or

The public servant knowingly performs an act constituting an
unauthorized exercise in official duties.

Official misconduct in the first degree is a Class A misdemeanor.

:ORS 162.425 — MISUSE OF CONFIDENTIAL INFORMATION

ORS 162

A public servant commits the crime of misuse of confidential
information if, in contemplation of official action by the public servant
or by a governmental unit with which the public servant is associated,
or in reliance on information to which the public servant has access in
an official capacity and which has not been made public, the public
servant acquires or aids another in acquiring a pecuniary interest in
any property, transaction or enterprise which may be affected by
such information or official action.

Misuse of confidential information is a Class B misdemeanor.

:ORS 163.275(G) — COERCION

ORS 163

A person commits the crime of coercion when the person compels or
induces another person to engage in conduct from which the other
person has a legal right to abstain, or to abstain from engaging in
conduct in which the other person has a legal right to engage, by
means of instilling in the other person a fear that, if the other person
refrains from the conduct compelled or induced or engages in
conduct contrary to the compulsion or inducement, the actor or
another will . . . unlawfully use or abuse the person’s position as a
public servant by performing some act within or related to official
duties, or by failing or refusing to perform an official duty, in such
manner as to affect some person adversely.

Coercion is a Class C felony.

:ORS 164.075(H) — THEFT BY EXTORTION

ORS 164 °

A person commits theft by extortion when the person compels or
induces another to deliver property to the person or to a third person
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by instilling in the other a fear that, if the property is not so delivered,
the actor or a third person will in the future . . . use or abuse the
position as a public servant by performing some act within or related
to official duties, or by failing or refusing to perform an official duty, in
such manner as to affect some person adversely; or

e Theft by extortion is a Class B felony.

EORS 162.305 - TAMPERING WITH PUBLIC RECORDS

ORS 162 e A person commits the crime of tampering with public records if,
without lawful authority, the person knowingly destroys, mutilates,
conceals, removes, makes a false entry in or falsely alters any public
record, including records relating to the Oregon State Lottery.

e Except as provided in paragraph (b) of this subsection, tampering
with public records is a Class A misdemeanor.

e Tampering with records relating to the Oregon State Lottery is a
Class C felony.

NON-CRIMINAL PROVISIONS: OREGON REVISED
STATUTES

Some Oregon statutes provide for financial penalties for unethical acts of a
non-criminal nature. These statutes sometimes also impose personal liability
upon a public official. This means that the public official will be personally
responsible for paying any civil penalties out of his or her own pocket.
Misconduct under these statutes can also implicate criminal liability.

|PROHIBITION OF POLITICAL ACTIVITIES

ORS 260 ORS 260.432 prohibits public employees from: soliciting any money,
- influence, service or other thing of value or otherwise promoting or opposing
(1) any political committee; (2) the nomination or election of a candidate; (3)
the gathering of signatures on an initiative, referendum or recall petition; (4)
the adoption of a measure; or (5) the recall of a public office holder, while “on
the job during working hours.” For the purposes of this law, an elected official
is not considered a “public employee”; however under no circumstances A
should a public employee or elected official use public funds or resources t Back to
promote or oppose any of the above activities. top

MISUSE OF PUBLIC FUNDS

ORS 294 ORS 294.100(1) makes it unlawful for “any public official” to spend public
funds for any purpose not authorized by law, and subsection (2) of this
statute makes public officials personally liable for money improperly spent, if
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the expenditure constitutes “malfeasance in office or willful or wanton neglect
of duty” by the public official. This means that a public official can be
personally responsible for the unauthorized expenditure of public funds if
she/he knew or should have known that the expenditure was not within the
approved budget, or otherwise illegal or unauthorized, but acted to expend
the funds anyway.

OPEN MEETING LAWS

The Oregon form of government requires an informed public, aware of the
deliberations and decisions of governing bodies and the information upon
which such decisions were made. It is the intent of Oregon’s public meeting
laws that decisions of governing bodies be arrived at openly.

ORS 192

ORS 192.610 et. seg. mandates that public entities conduct their meetings in
the public, unless a specific provision in the law allows for the meeting to be
conducted in private (these private meetings are called “executive sessions”
under Oregon law). If a quorum of a governing body is meeting to decide or
deliberate toward a decision on any matter, the meeting must be held at a
publicly-noticed place and time.

ORS 192.660 lists the specific executive sessions which are permitted under
the law. This list includes such meetings as: meetings to consider dismissal
or discipline of a public employee; meetings to review and evaluation of a
chief executive officer; meetings to discuss certain public safety issues; and
meetings to deliberate with legal counsel regarding litigation.

Before a public body meets in executive session, it must make sure that the
meeting and the process for calling the meeting qualifies under a specific
executive session statute. While many statutes permit executive sessions,
each are narrowly tailored to address limited circumstances. If the subject of
a government’s proposed meeting does not fit within one of these statutes,
the executive session is prohibited and the meeting must be held in open
session. We advise that governments consult with their attorney if they have
questions regarding executive sessions.

Complaints alleging a violation of the executive session laws by a public
official may be made to the Oregon Government Ethics Commission for
review, investigation, and possible imposition of civil penalties. ORS
192.685.

A
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top

C. ORS CHAPTER 244: GOVERNMENT ETHICS

In ORS 244.010 et. seq. the Legislature has declared its policy reasons for
enacting Oregon’s ethics laws. These include that: (1) service as a public
official is a public trust; and (2) public officials should put loyalty to the

ORS 244
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highest ethical standards above loyalty to government, persons, political
party, or private enterprise.

ORS Chapter 244 applies only to Public Officials, their relatives or members
of their households. In general, this statute focuses on preventing a public
official from receiving financial gain or avoiding a financial detriment to that
official because of his or her status as a public official. All rules in this
statute, including the conflict of interest rules, the gift rules, and the limiting
of future employment opportunities, are focused on preventing an Oregon
public official from receiving a financial benefit based solely on his or her
position as a public official. Below is a list of the actions regulated by Oregon
ethics laws, the definitions used in this statute, and the general prohibitions
provided in this statute.

ORS CHAPTER 244 REGULATES
e Conflicts of Interest
e Solicitation and Acceptance of Gifts
e Solicitation and Acceptance of Honoraria
e Future Employment Opportunities
e Use of Confidential Information
e Representing Private Interests
e Interests in Public Contracts
e Reporting of Economic Interests

e Nepotism

: DEFINITION OF A PuBLIC OFFICIAL — ORS 244.020(14)

You are a public official for the purposes of ORS Chapter 244 if you are:

o Elected or appointed to an office or position with a state, county, or
city government;

o Elected or appointed to an office or position with a special district; A

gack to

e An employee of a state, county, city agency or special district; or top

e An unpaid volunteer for a state, county, city agency or special distr

: CONFLICTS OF INTEREST
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ORS 244.020(1) defines “actual conflict of interest” and ORS 244.020(12)
defines “potential conflict of interest”. In brief, a public official is met with a
conflict of interest when patrticipating in official action (such as a discussion,
deliberation or decision) which would or could result in a financial benefit or
avoidance of a financial detriment (such as receiving a “break” on the cost of
an item) to the public official, a relative of the public official or a business
with which either are associated.

EACTUAL AND POTENTIAL CONFLICTS

The difference between an actual conflict of interest and a potential conflict
of interest is determined by the words “would” and “could.” An actual conflict
of interest occurs when the action taken by a public official would affect the
financial interest of the official, the official’s relative or a business with which
the official or a relative of the official is associated. A potential conflict of
interest exists when the action taken by the public official could have a
financial impact on that official, a relative of that official or a business with
which the official or the relative of that official is associated.

:WHAT To DO IF A CONFLICT EXISTS?

For both actual and potential conflicts, a public official must announce or
disclose the nature of a conflict of interest. The way the disclosure is made
depends upon the position held by the public official.

e Public Employees: Public officials who are appointed, employed or
volunteer must provide a written notice to the person who appointed
or employed them. The notice must describe the nature of the conflict
of interest with which they are met. ORS 244.120(1)(c).

e Elected Officials or Appointed Members of Boards and Commissions:
An elected public official, other than a member of the Legislative
Assembly, or an appointed public official serving on a board or
commission must publicly announce the nature of the conflict of
interest before participating in any official action on the issue giving
rise to the conflict of interest. ORS 244.120(2)(a) and ORS
244.120(2)(b).

e A public official does not need to announce the exact amount of the
financial benefit he or she stands to gain. Instead, the public official Back to
must explain the specific nature of the conflict. top

e Potential Conflict of Interest: Following the public announcement, the
public official may participate in official action on the issue that gave
rise to the conflict of interest.

e Actual Conflict of Interest: Following the public announcement, the
public official must refrain from any further participation in,
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discussion, or voting on the issue that gave rise to the conflict of
interest. ORS 244.120(2)(b)(A). It is also a good idea for the public
official to step down or away from his or her seat during the
discussion to avoid any appearance of impropriety.

e City or County Planning Commission Members: City or County
Planning Commission Members may not participate in any
Commission proceeding, if the Commission member has a direct or
substantial financial interest in the proceeding. This rule also applies
to any direct or substantial financial interests of the Planning
Commission’s relatives or business interests. ORS 244.135.

RULE OF NECESSITY

If a public official is met with an actual conflict of interest and the public
official’s vote is necessary to meet the minimum number of votes required for
official action, the public official may vote. The public official must make the
required announcement and refrain from any discussion, but may participate
in the vote required for official action by the governing body. ORS
244.120(2)(b)(B). These circumstances do not arise often.

This provision does not apply in situations where there are insufficient votes
because of a member’s absence when the governing body is convened.
Rather, it applies where a quorum is lacking because members must refrain
from voting due to actual conflicts of interest. Members with actual conflicts
may vote only when it is impossible for the governing body to take official
action, even if all members are present. Public officials who wish to vote
under the Rule of Necessity, as an exception to the Conflict of Interest rules,
should discuss this issue with their legal counsel prior to taking any action.

: CLASS EXEMPTIONS FROM THE CONFLICT OF INTEREST RULES

The following circumstances may exempt a public official from the
requirement of making a public announcement or giving a written notice
describing the nature of a conflict of interest:

o If the conflict of interest arises from a membership or interest held in
a particular business, industry, occupation, or other class that was a

prerequisite for holding the public official position. ORS BAackto
244.020(12)(a). top

¢ [If the financial impact of the official action would impact the public
official, relative, or business of the public official to the same degree
as other members of an identifiable group or “class”. ORS
244.020(12)(b). It is important that the public official discuss a class
exemption with legal counsel prior to acting upon it, as the Oregon
Ethics Commission has yet to provide specific standards for what
qualifies as a “class” under this provision. Therefore, a public official
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may subject him/herself to personal financial liability if he/she is
incorrect about a class designation.

e If the conflict of interest arises from a position or membership in a
nonprofit corporation that is tax-exempt under 501(c) of the Internal
Revenue Code. ORS 244.020(12)(c).

: ANNOUNCING CONFLICTS

An announcement regarding a conflict of interest needs to be made at each
meeting or on each occasion the issue causing the conflict of interest is
discussed or debated. For example, an elected member of the city council
would have to publicly announce a conflict one time during a meeting of the
city council. If the matter giving rise to the conflict of interest is raised at
another meeting, the disclosure must be made again. An employee must
provide a separate written notice on each occasion he or she participates in
an official action on a matter that gives rise to a conflict of interest. For
example, a city planner would have to provide separate written notice on
each occasion he or she receives an application or otherwise participates in
official action on a matter that gives rise to a conflict of interest.

: THE “BUT FOR” PROHIBITION — ORS 244.040(1)

Public officials may not use or attempt to use their official position or office to
obtain a financial gain or to avoid a financial detriment for themselves, their
relatives, the members of their household, or a business with which the
public official, a relative of the public official or member of the public official’s
household is associated, if the opportunity would not otherwise be available
“pbut for” their holding the official position or office. This means that a public
official may not use his or her official position to reap a financial benefit for
him or herself, his or her family, or his or her household members. Below are
some exceptions, definitions and rules regarding this “but for” prohibition on
public official financial benefits.

:EXCEPTIONS TO THE “BUT FOR” PROHIBITION — ORS 244.040(2)

The “but for” prohibition does not apply to:

e Any part of a public official’s official compensation package; A

Eack to

e An honorarium not otherwise prohibited by law; top

e Reimbursement of approved expenses;
e Unsolicited awards for professional achievement;

e Gifts with an aggregate value of less than $50 in a calendar year
from a source with a legislative or administrative interest;
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¢ Gifts from a source that could not reasonably be known to have a
legislative or administrative interest;

e Any item excluded from the definition of gift in ORS 244.020; or

e Contributions to a legal expense trust fund.

GIFTS AND THE OREGON GIFT LIMIT: ORS 244.025

The general rule is that a public official, a relative, or household member of
the public official may not solicit or receive any gift with a value in excess of
$50 in any calendar year from a source that could reasonably be known to
have a legislative or administrative interest in that public official’s actions,
votes, or decisions. For purposes of this rule, a candidate for public office is
considered a public official.

It is important to remember that the statutory definition of “gift” and
“legislative and administrative interest” are different than many people’s
common every day definitions of these terms, as discussed below.

: DEFINITION OF GIFT — ORS 244.020(6)(A)

A gift is something of economic value given to a public official, a relative, or
member of the public official’s household for which the recipient either
makes no payment or makes payment at a discounted price. The opportunity
for the gift is one that is not available to members of the general public under
the same terms and conditions as those offered to the public official.

Plainly speaking, under this statute, a gift is something given to the public
official, a relative or member of the public official’s household. If something is
given to a public official and the public official makes a payment of
equivalent value for it, it does not qualify as a gift and is not subject to the
$50 limit. Instead, it is merely an exchange of a good for a fair value. If the
public official pays a discounted price, however, the item may qualify as a
gift and may be subject to the $50 limit. The rationale for this limitation is that
the giver may be giving the good to the public official to curry favor.

When offered, the public official should inquire whether the same discount is
given to members of the general public on the same terms. If the gift is giv
to members of the general public on the same terms and conditions, it will =

. e Back to
not be subject to the gift limitation. top

EDEFINITION OF GIFT AND EXCEPTIONS TO THE $50 GIFT LIMITATION —
.ORS 244.020(6)(8B)

The law provides several exemptions from the definition of gift and from the
$50 gift limit, as listed below. These exemptions operate to allow public
officials to accept these types of gifts, even if they exceed the $50 gift limit.
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There are several exemptions from the definition of a gift for the purposes of
ORS Chapter 244:

e Campaign Contributions;

e Gifts from relatives or members of the household;

ORS 244 ¢ Unsolicited tokens or awards of appreciation, such as a plaque with a

resale value of less than $25;
¢ Informational material related to the performance of official duties;
e Contributions to legal defense funds;

e Admission, food and beverages for the public official, the public
official’s household member, or the public official’s staff at a
reception, meal or meeting where the public official represents his or
her government body;

e Reasonable expenses paid by any unit of the federal government, a
state or local government, a Native American Tribe, a membership
organization to which the governing body pays dues, or a 501(c)(3)
not-for-profit corporation for attendance at a convention, fact-finding
mission or trip, or other meeting if the public official is scheduled to
deliver a speech, make a presentation, participate on a panel, or
represent his or her governmental unit;

e Reasonable food, travel or lodging expenses when the public official
is representing his or her governmental unit on (1) an officially
sanctioned fact-finding mission or trade-promotion or (2) in officially
designated negotiations, or economic development activities, where
receipt of the expenses is approved in advance;

e Food or beverage consumed by a public official acting in an official
capacity in association with the review, approval, execution of
documents or closing of a borrowing, investment or other financial
transaction;

e Waiver or discount of registration expenses or materials provided af
continuing education event that a public official or candidate may Back to
attend to satisfy a professional licensing requirement; top

o Expenses paid by one public official to another public official for the
purpose of travel inside Oregon to participate in an event in an official
capacity;

e Food or beverage at a reception where the food and beverage are
provided as an incidental part of the reception and no costis placed
on the food or beverage;
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e Entertainment that is incidental to the main purpose of the event;

e Entertainment provided at an event where the public official is acting
in an official capacity representing his or her governmental entity for
a ceremonial purpose: and

e Anything of economic value offered, solicited or received as part of
the usual and customary practice of the recipient’s private business,
or the recipient’'s employment or position as a volunteer with a private
business, corporation, or other legal entity operated for economic
value.

. DEFINITION OF A “LEGISLATIVE OR ADMINISTRATIVE INTEREST” — ORS
1244.020(9)

A public official may not receive more than $50 in gifts, in the aggregate,
from anyone with a “legislative or administrative interest” in that public
official’s decisions or actions. If a giver of a gift does not have a legislative or
administrative interest in the public official receiving the gift, that gift is not
subject to the $50 limitation. For this reason, understanding what constitutes
a “legislative or administrative interest” under Oregon law is critical.

ORS 244.020(9) defines a “legislative or administrative interest” as an
economic interest distinct from any interest the general public may have in
any matter subject to your decision or vote when acting in your official
capacity or any matter that would be subjectto a decision or vote of a
candidate who, if elected, would be acting in a public official capacity.

In other words, a gift is only subject to the $50 gift limitation if the giver has
an interest in a public official’s decision or vote. If the giver merely has an
interest in the governmental entity, he or she would not necessarily have an
interest in the official’s actions.

: DEFINITION OF RELATIVE — ORS 244.020(15)

The gift limits apply not only to public officials, but also to their relatives and
household members. The law defines “relative” as:

e A spouse; A

Eack to

e Any children or spouse’s children; top

e Siblings, spouses of siblings, parents or spouse’s parents;

e Any person for whom the public official or candidate has a legal
support obligation; or

e Any individual for whom the public official provides benefits arising
from the public official’s public employment or from whom the public
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official or candidate receives benefits arising from that individual’'s
employment.

Remember that the gift restrictions apply not only to a public official and
his/her relatives, but also to members of a public official’'s household or
business, or any business with which the public official or his or her relatives
are associated. These relevant definitions are set forth, below.

: DEFINITION OF MEMBER OF THE HOUSEHOLD — ORS 244.020(10)

Member of the household means any person who resides with the public
official or candidate.

. DEFINITION OF BUSINESS — ORS 244.020(2)

“Business” means any corporation, partnership, proprietorship, firm,
enterprise, franchise, association, organization, self-employed individual and
any other legal entity operated for economic gain, but excluding any income-
producing not-for-profit corporation that is tax exempt under section 501(c) of
the Internal Revenue Code with which a public official or a relative of the
public official is associated only as a member or board director or in a
nonremunerative capacity.

EDEFINITION OF BUSINESS WITH WHICH A PERSON IS ASSOCIATED - ORS
1244.020(3)

“Business with which the person is associated” means:

e Any private business or closely held corporation of which the person
or the person’s relative is a director, officer, owner or employee, or
agent or any private business or closely held corporation in which the
person or the person’s relative owns or has owned stock, another
form of equity interest, stock options or debt instruments worth
$1,000 or more at any point in the preceding calendar year;

ORS 244 e Any publicly held corporation in which the person or the person’s
relative owns or has owned $100,000 or more in stock or another
form of equity interest, stock options or debt instruments at any point
in the preceding calendar year,

e Any publicly held corporation of which the person or the person’s

N . ! Back to
relative is a director or officer; or

top

e For public officials required to file a statement of economic interest
under ORS 244.050, any business listed as a source of income as
required under ORS 244.060(3).

: DEFINITION OF SOURCE OF GIFT — OAR 199-005-0030
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“Source of a gift” means the person or organization that pays the cost of the
gift and receives no reimbursement for the expense from another person or
organization.

. GIFT CHECKLIST — ASK YOURSELF

e Am | a “public official” under ORS 244.020(14), a “candidate” under
ORS 244.020(4), or a “relative” or “household member” of a public
official or candidate under ORS 244.020(15)7?

e Does the giver have a “legislative or administrative interest” in my
decisions, actions or votes?

e Does the giver have an “economic interest” that is “distinct from that
of the general public” in any of my “decisions” or “votes”? ORS
244.020(9) and OAR Chapter 199, Division 5.

e Have | received something of economic value, including forgiveness
of a debt, for free or at a discounted that is not available to the
general public on the same terms? ORS 244.020(6)(a).

e Does an exception to the gift definition apply? ORS 244.020(6)(b)(A)-
(P).

|HONORARIA PROHIBITION — ORS 244.042

A public official or candidate may not solicit or receive, whether directly or

indirectly, honoraria for the public official, candidate or any member of the

household of the public official or candidate if the honoraria are solicited or
received in connection with the official duties of the public official.

'EXCEPTIONS — ORS 244.042
ORS 244.042 does not prohibit:

e The solicitation or receipt of an honorarium or a certificate, plaque,
commemorative token or other item with a value of $50 or less; or

e The solicitation or receipt of an honorarium for services performed in
relation to the private profession, occupation, avocation or expertise A
of the public official or candidate. Back to

top

:DEFINITION —ORS 244.020(7)

“Honorarium” means a payment or something of economic value given to a
public official in exchange for services upon which custom or propriety
prevents the setting of a price. Services include, but are not limited to,
speeches or other services rendered in connection with an event.
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: FUTURE EMPLOYMENT: PROHIBITION — ORS 244.040(3)

Public officials may not solicit or accept the offer, pledge or promise of future
employment based upon any understanding that a vote, official action or
judgment would be influenced by the offer.

: CONFIDENTIAL INFORMATION: PROHIBITION — ORS 244.040(4) & (5)

Current or former public officials may not use or attempt to use confidential
information gained through their positions as public officials for financial gain.
See, OAR 199-005-0035(5) for the definition of “Confidential information”.

: REPRESENTING PRIVATE INTERESTS: PROHIBITION — ORS 244.040(6)

Public officials may not represent a private client for a fee before a governing
body when the public official is a member of that same body.

INTERESTS IN GOVERNMENT CONTRACTS: PROHIBITION — ORS 244.047

e A public official who authorized or had a significant role in a contract
while acting in an official capacity may not have a direct, beneficial
financial interest in the public contract for two years after leaving the
official position.

e A member of a board, commission, council, bureau, committee or
other governing body who has participated in the authorization of a
public contract may not have a direct, beneficial, financial interest in
the public contract for two years after leaving the official position.

e OAR 199-005-0035(6) indicates that “authorized by” means that a
public official performed a significant role in the selection of a
contractor or the execution of the contract. A significant role can
include recommending approval of a contract, serving on a selection
committee or team, having the final authorizing authority, or signing a
contract.

FINANCIAL REPORTING REQUIREMENTS: ORS 244.050 AND 244.060

e Public officials are required to file only the Annual Statement of
Economic Interests (SEI). With the passage of SB 30 (2009), public

officials are no longer required to file Quarterly Public Official A
Disclosure Forms. Back to
top

e The next filing deadline is April 15, 2013. Any public official who
ORS 244 holds office on April 15, 2013 is required to file an Annual Statement
of Economic Interests, even if the public official did not hold office
during the 2012 calendar year.
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¢ Annual Statements of Economic Interests are like taxes — they
disclose information regarding the previous calendar year. As such, a
2013 Annual Statement of Economic Interests must disclose
economic interests held between January 1, 2012 and December 31,
2012.

WHO MUST FILE — ORS 244.050

¢ In counties, elected officials, such as commissioners, assessors,
surveyors, treasurers and sheriffs must file, in addition to planning
commission members and the county’s principal administrator.

¢ In cities, all elected officials, the city manager or principal
administrator, municipal judges and planning commission members
file reports.

e Some members of the board of directors for certain special districts
must file.

: STATEMENT CONTENT — ORS 244.060
The SEI must disclose information about;

e Businesses in which you or a member of your household were an
officer or director;

e Businesses under which you or a member of your household did
business;

e Sources of income received by you or a member of your household
that produce 10 percent or more of the total annual household
income;

e All honoraria exceeding $15 received by you or a member of your
household;

e All real property within the geographical boundaries of your city
(residential, commercial, vacant land, etc. other than your principal
residence) in which you or a member of your household had any
ownership interest, any option to purchase or sell, or any other right
of any kind in real property, including a land sales contract if the real
property is located within the boundaries of the governmental entity
you serve; Any compensated lobbyist who was associated with a
business with which you or a member of your household was also  gack to
associated,; top

e The amount of any expenses with an aggregate value exceeding $&.
ORS 244 provided to you when you participated in a convention, mission, trip
or other meeting if you delivered a speech, made a presentation,
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participated on a panel or represented your city, provided that the
payment was made by the federal government, a state or local
government, a Native American tribe that is recognized by federal
law or formally acknowledged by a state, a membership organization
to which your city pays membership dues or a not-for-profit
corporation that is tax exempt under section 501(c)(3) of the Internal
Revenue Code;

e The amount of any expenses with an aggregate value exceeding $50
provided to you when you participated in a mission or negotiation or
economic development activity as a representative of your
governmental entity; and

e Forindividuals or businesses that (1) did business with, or
reasonably could be expected to do business with your city; or (2)
have a legislative or administrative interest in your decisions or votes,
you must disclose information about:

o Debts of $1,000 or more owed by you or a member of your
household to any person, other than loans from state or
federally regulated financial institutions (banks) or retail credit
accounts;

o Businesses in which you or a member of your household had
a personal, beneficial, or investment interest with a value of
more than $1,000; and

o Each person for whom you performed a service for a fee of
more than $1,000, unless prohibited from doing so by law or a
professional code of ethics.

[NEPOTISM: PROHIBITION — ORS 244.177

Nepotism is the term used to describe the practice of favoring relatives
without regard to merit. A public official may not appoint, employ or promote
arelative or household member to, or discharge, fire or demote a relative or
household member from a position with the public body that the public
official serves or over which the public official exercises control, unless the
public official follows the rules regarding conflicts of interest. After complying
with conflict of interest disclosure requirements, public officials are prohibited
from participating in any personnel action taken by their public agency that
would impact the employment of a relative or member of the public official’'s
household. Further, a public official may not participate in any interview,
discussion or debate regarding the employment of a relative or household BA

member ack to
' top

Exceptions:
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ORS 244

o The term “participate” does not include serving as a reference,
providing a recommendation, or performing other ministerial acts that
are a part of the public official’'s normal job functions.

e A public official may be involved in personnel action involving a
relative or household member in an unpaid volunteer position.

ESUPERVISIONZ PROHIBITION —ORS 244.179

A public official acting in an official capacity may not directly supervise a
person who is a relative or member of his or her household.

Exceptions:

e The supervision is of a relative or household member who is an
unpaid volunteer.

e The public body adopts policies specifying when a public official
acting in an official capacity may directly supervise a person who is a
relative or member of the household

ERELATIVE DEFINED — ORS 244.175(4)

The definition of “relative,” for the purposes of the nepotism statute, is
broader than the definition of relative used in other ethics statutes. “Relative”
for purposes of nepotism prohibitions means the spouse of the public official,
any children of the public official or of the public official’s spouse, and
brothers, sisters, half brothers, half sisters, brothers-in-law, sisters-in-law,
sons-in-law, daughters-in-law, mothers-in-law, fathers-in-law, aunts, uncles,
nieces, nephews, stepparents, stepchildren or parents of the public official or
of the public official’'s spouse.

:MEMBER OF HOUSEHOLD DEFINED — ORS 244.175(2)

“Member of the household” means any person who resides with the public
official.

: ENFORCEMENT: ORS 244.260 AND 244.350

e The Oregon Government Ethics Commission may not investigate any
conduct that occurred more than four years before a complaint is
filed. ORS 244.260(10).

e The Oregon Government Ethics Commission may impose civil
penalties up to $5,000 for a violation of any provision of Chapter 244
ORS 244.350(1)(a).

e The Oregon Government Ethics Commission may impose civil
penalties up to $1,000 for a violation of the executive session

Back to

top

LEAGUE OF OREGON CITIES — CITY HANDBOOK 4-22


http://www.oregonlegislature.gov/bills_laws/lawsstatutes/2013ors244.html

provisions of the public meetings laws, unless the violation occurred
when a public body acted on advice of legal counsel. ORS

244.350(2)(a).

e The Oregon Government Ethics Commission may impose a late filing
penalty of $10 per day for the first 14 days and $50 for each day
thereafter for failure to file a statement of economic interests, up to a
maximum of $5,000. ORS 244.350(4)(c).

: ENFORCEMENT: ORS 244.360

In addition to civil penalties imposed under ORS 244.350, the Oregon
Government Ethics Commission may impose upon the public official a civil
penalty in an amount equal to twice the amount the public official or other
person realized as a result of the violation, if the public official or any other
person has financially benefited by violating any provision of ORS Chapter
244.

: ENFORCEMENT: ORS 244.380

e If a public official continues to refuse to file a statement of economic
interests even after the Oregon Government Ethics Commission has
imposed monetary penalties, the Oregon Government Ethics
Commission may notify the public official's government agency to
cease paying the public official and the public official may not
exercise any official duties until the required statementis filed.

e Candidates in the same position will have their names removed from
the ballot or, if they have been elected or nominated, will not be given
a certificate of nomination or election.

D. OREGON GOVERNMENT ETHICS COMMISSION
(OGEC)

Oregon Government
Ethics Commission |MANUAL ON GOVERNMENT ETHICS

Website

ORS 244.320 requires the Oregon Government Ethics Commission to
prepare and publish a manual on government ethics that explains the
provisions of Chapter 244. The manual, and any updates to the manual must
ORS 244 be approved by a vote of the Commission. The Commission is prohibited
from imposing a penalty for any good faith action a public official or
candidate takes in reliance on the manual, or any update of the manual that
is approved by the Commission.

LEAGUE OF OREGON CITIES — CITY HANDBOOK 4-23


http://www.oregonlegislature.gov/bills_laws/lawsstatutes/2013ors244.html
http://www.oregon.gov/OGEC/
http://www.oregon.gov/OGEC/
http://www.oregon.gov/OGEC/

E’;lck to
top

STAFF ADVICE

ORS 244.284 provides for informal staff advice, which may be offered in
several forms, such as orally, by e-mail, or by letter. In a letter of advice, the
facts are restated as presented in the request and the relevant laws or
regulations are applied. The answer will conclude whether a particular action
by a public official comports with the law. The Commission may consider
whether an action by a public official that may be subject to penalty was
taken in reliance on staff advice.

STAFF ADVISORY OPINION

ORS 244.282 authorizes the executive director to issue a staff advisory
opinion upon receipt of a written request. The opinion is issued in a letter
that restates the facts presented in the written request and identifies the
relevant statutes. The letter will discuss how the law applies to the questions
asked or raised by the facts presented in the request. The Commission must
respond to any request for a staff advisory opinion within 30 days, unless the
executive director extends the deadline by an additional 30 days. The
Commission may impose only a written letter of reprimand, explanation or
education for any good faith action taken in reliance upon a staff advisory
opinion, unless it is determined that the person who requested the opinion
omitted or misstated material facts in the opinion request.

COMMISSION ADVISORY OPINION

ORS 244.280 authorizes the Commission to prepare and adopt by vote a
Commission Advisory Opinion. This formal written opinion also restates the
facts presented in a written request for a formal opinion by the Commission.
The opinion will identify the relevant statutes and discuss how the law
applies to the questions asked or raised by the facts provided in the request.
These formal advisory opinions are reviewed by legal counsel before the
Commission adopts them. The Commission must respond to any request for
an advisory opinion within 60 days, unless the Commission extends the
deadline by an additional 60 days. The Commission may not impose a
penalty on a public official in reliance upon any good faith action taken on a
Commission Advisory Opinion, unless it is determined that the person who
requested the opinion omitted or misstated material facts in the opinion
request.

 CONTACT INFORMATION:

Oregon Government Ethics Commission

3218 Pringle Rd. SE, Suite 220, Salem, OR 97302-1544
Telephone:  503-378-5105

Fax: 503-373-1456
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[DEFENDING YOURSELF AGAINST ETHICS ALLEGATIONS

CityCounty Insurance

Services (CIS)

e City/County Insurance Services, Special Districts Association of
Oregon, or other insurance coverage may apply under certain
circumstances

e ORS 244.205 Legal Defense Fund

o The Oregon Government Ethics Commission can authorize a public
official to establish a trust fund to be used to defray expenses
incurred when mounting a legal defense in any civil, criminal or other
legal proceeding that relates to or arises from the course and scope
of duties of the person as a public official.

ESTEPS TO CONSIDER WHEN FACING A PERSONAL CONFLICT OR POTENTIAL
EETHICS VIOLATION:

e Respectthe legislative institution;

e Follow the law;

e Seek legal counsel;

e Ask advice;

e Take a leadership role;

e Meet your own standards;

e Be aware of the appearance factor; and

e Prepare to defend your decision.

E. CHILD ABUSE REPORTING

Department of Human
Services Website MANDATORY REPORTING

Legislation that became effective on January 1, 2013 significantly expanded
the number of people required to report child abuse. ORS 419B.005
requires all employees of a public or private organization that provides “child-
related services or activities” — such as youth groups or centers, scout
groups or camps, summer or day camps, and survival camps — to report
child abuse to either law enforcement or Child Protective Services when
there are reasonable grounds to conclude that abuse has occurred.
Because the new legislation applies to all employees of public organizations
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that provide child-related services, it is possible that all city employees —
from maintenance workers to city managers — of cities that provide child-
related services will become mandatory reporters on January 1, 2013. The

DHS website provides information on child abuse and neglect and how to
report it.

|FAILURE TO REPORT

Failure for a mandatory reporter to notify either law enforcement or a local
office of Child Protective Services is a Class A violation. It is important to
note that: (1) the organization employing a mandatory reporter is not liable if
its employee fails to report, and (2) a mandatory reporter making a good faith
report of child abuse receives immunity from civil liability.
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A. MUNICIPAL ELECTIONS

OVERVIEW

Voters influence the policies and actions of government at its most local (and
presumably most responsive) level by electing municipal officials and voting
on local measures. Mayor and council positions are the elective offices most
frequently found on Oregon city ballots, while other officials, such as city
recorders and utility board members, are only occasionally elected.
Measures that appear on city ballots are proposed by city officials or by
voters through the initiative and referendum process, and they run the gamut
from fiscal and land use planning issues to the legalization of social
gambling.

The Secretary of State is charged with obtaining and maintaining uniformity
in the application, operation and interpretation of election laws. Oregon laws
applicable to city elections are found in ORS chapters 221 (Organization and
Government of Cities), 246 (Administration of Election Laws; Vote Recording
Systems), 249 (Candidates; Recall), 250 (Initiative and Referendum), 251
(Voters’ Pamphlets), 254 (Conduct of Elections) and 260 (Campaign Finance
Regulation; Election Offenses). Additionally, many Oregon city charters
and ordinances also contain municipal election provisions. Under the
administrative framework established by statutory law, the city elections
officer is subordinate to the county clerk, who, in turn, is subordinate to the
Secretary of State. The Secretary of State's office provides manuals on local
elections, initiative and referendum, recall, and campaign finance regula-
tions, among others, for use by local government officials.

Oregon state election laws were changed in 1979 to achieve greater
statewide uniformity and local budgetary savings and to increase public
participation in the electoral process. The county clerk's responsibilities for
conducting city elections were expanded and city authority to set the dates
for special elections, determine precinct boundaries, print ballots, and
prescribe nomination deadlines were reduced or eliminated. Essentially, the
new statutory regulations have streamlined Oregon's electoral system, but at
some expense to local discretion and control.

Elections Manuals

ELECTION OF MUNICIPAL OFFICERS

ELEcTION DATES Cities are bound by the Oregon Constitution to hold
regular elections for municipal officers on the same dates that state and
county primary and general biennial elections are held: the third Tuesday in
May and the first Tuesday after the first Monday in November in even-
numbered years. (Oregon Constitution, Article Il, section 14a.) State statutes
provide for special elections for municipal officers on other dates if death,
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resignation, or other events reduce the membership of a city's governing
body below that constituting a quorum, ORS 221.160, and the charter does

not provide a procedure.

QUALIFICATIONS City offices generally are nonpartisan and may be held by
any resident city elector. Although some qualifications are imposed by state
law and the state constitution, residency requirements often are set by city
charter provisions. For example, most charters require from six to twelve
months prior residence in the city before a person may hold an elective
office.

NOMINATIONS State law provides that all nominating petitions and
declarations of candidacy for municipal office be filed with the city clerk,
recorder or auditor (i.e., the chief city elections officer). Procedures for
securing nominations vary among city charters and ordinances.

A few city charters provide for primary elections to designate nominees to
run later in a general election, and some cities allow nomination by a
convention of voters or precinct delegation representatives. However, the
method used most frequently to secure nominees for city office in Oregon is
the petition. To withdraw from an election, a candidate must file a withdrawal
statement with the city elections official with whom the candidacy declaration
was filed. All candidates for public office, including elective municipal
officers, are required to comply with state laws regulating campaign
finances.

INITIATIVE, REFERENDUM, AND RECALL

Oregon has had direct voter initiative and referendum since 1902, when the
state constitution was amended to provide for these procedures.

The initiative is the power to propose and enact or repeal laws independent
of the legislative body. The referendum involves submitting measures
already enacted by the governing body to a vote of the people. In 1906,
these powers were extended to voters of local government units. Oregon
Constitution, Article IV, section 1. The power to recall public officials before
expiration of their terms was added in 1908. Oregon Constitution, Article I,
section 18.

These are forms of citizen participation in government that must be
considered by local government officials. The procedure for citizens to
exercise the initiative or referendum with reference to city measures is
prescribed by either statute or ordinance and must be followed explicitly.
Instances where a city council itself submits a measure to the voters are also
subject to definite legal provisions.
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CITY PROCEDURES FOR INITIATIVE AND REFERENDUM The amendment
that extended the initiative and referendum to voters of local government
units was originally a part of the 1906 constitutional amendment providing 1
municipal home rule and is now Article IV, section 1(5), of the Oregon
Constitution. This provision authorizes cities to provide locally for the
procedure by which the powers of initiative and referendum are exercised as
to all "local, special, and municipal legislation of every character in or for
their municipality or district.” The procedure may be created by charter
provision, ordinance or state law. However, the state constitution provides
that cities may not require petition signatures of more that 15 percent of the
qualified voters for the initiative or 10 percent for the referendum.

The steps to be followed by citizens of cities to exercise the initiative or
referendum include:

e Preparation and filing of a prospective petition;
e Preparation of a ballot title for the measure by the city attorney;
e Circulation of the petition and ballot title for signatures;

e Filing the signed petition with the city recorder (if a referendum, the
signatures usually must be submitted within 30 days after enactment
of the ordinance);

e Checking the signatures for authenticity; and

e Placing the measure on the ballot, if the petition has the required
number of authentic signatures.

COUNCIL SUBMISSION OF MEASURE FOR REFERENDUM In instances where
a city council itself submits a measure to the voters, the procedure usually
involves the following:

e Ordering submission of the measure at an election on a specified
date;

e Preparation of a ballot title for the measure; and
e Submission of the measure at the election.

PETITION SIGNATURE REQUIREMENTS As it applies to cities, the
constitutional amendment does not specify the base for measuring the
percent of voters required to invoke a referendum or an initiative. City
ordinances in some instances state that the base number for computing the
number of signatures required shall be the number of votes cast for mayor or
council at the last election in which a mayor or councilor was elected.
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Recall Manual

A petition to recall a public officer must contain signatures equaling at least
15 percent of the votes cast for governor in the officer's district during the
last election. The petition must contain the reasons for the recall and must
be filed with the official who accepts nominations for the position, usually the
city recorder. After a recall petition is successfully filed, the officer has five
days in whichto resign. If there is no resignation, a special recall election is
ordered to be held within 35 days.

A public official may be subjected to only one recall election during a term in
office, unless the sponsors of a later recall effort are willing to pay the entire
cost of the previous, unsuccessful recall election. A city official may not be
recalled during the first six months of a term.

Vacancies resulting from a recall are treated the same as vacancies caused
by death or resignation. Typical city charter provisions call for such
vacancies to be filled by city council appointment.

[PROCEDURES

TIMING Except for recall elections, the dates on which nonemergency public
elections may be held in Oregon are limited to:

e The second Tuesday in March

e The third Tuesday in May

e The third Tuesday in September

e The first Tuesday after the first Monday in November

National, state, county and city primary and general elections are held on the
May and November dates in even-numbered years. City candidates and
measures may be submitted to city voters on these two primary or general
election dates.

BALLOTS According to state law, all ballot titles must contain a caption with
ORS 250 a maximum of 10 words, a description of not more than two words, and a
summary of up to 175 words.

VOTERS' PAMPHLETS Cities have the option of compiling, printing and
distributing their own voters' pamphlets for measures and candidates to be

ORS 251 voted upon exclusively by city voters. Provisions are made for inclusion of
pictures and statements of municipal candidates in the state voters'
pamphlet.
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RECOUNTS Effective January 1, 2012, an automatic vote recount may be A
triggered in certain non-partisan primary elections if there is a tie or if one Back to
candidate is within one-fifth of one percent of a majority vote. In this rare
occurrence, cities are obligated to pay for the cost of the recount. ORS

258.280.

B. ADVISORY ELECTIONS

Unless limited by their charters, Oregon cities may hold advisory elections
on any of the statutorily specified election dates. Advisory elections are rare,
are not legally binding, and are held only to obtain citizen advice and
direction.

C. EMERGENCY ELECTIONS

Although all elections in Oregon except recall elections are limited to the
dates prescribed by state statute, an election may be held on a different date

ORS 221 if necessary to avoid "extraordinary hardship to the community." In an
emergency, the city council must hold a public hearing, with appropriate
public notice, to verify the emergency and make findings. The city must then
give at least 47 days' notice to the county elections officer who will conduct
the election. Considering the time needed to complete this process, one of
the dates specified by statute often will be the earliest time available for the
election.

[VOTE-BY-MAIL

Since 1981, the legislature has authorized voting by mail. The law, as
enacted in 1981 was fairly limited, but it has since been expanded to include
all elections. The ballots are mailed directly to voters and are returned by
mail or in person to designated places of deposit.

INFORMATION ACTIVITIES

City money and city employees' time may not be used to promote a yes or

ORS 260 no vote on a measure once the prospective petition is filed with the elections

ORS 294 official. Cities may provide factual information on the measure, but the
distinction between information and promotion is sometimes difficult to
discern. When preparing informational material on an election issue, the city
attorney should be consulted to ensure that the material does not have a
promotional bias. City officials may be personally liable for city funds
expended if their activities are determined by a court to be promotional
rather than merely informational. ORS 260.432 and 294.100.
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Oregon Secretary of State

ORESTAR
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D. DUTIES OF LOCAL ELECTIONS OFFICIALS

COUNTY CLERK

A statute enacted in 1979 designates the county clerk as the only elections
officer authorized to conduct an election in Oregon. The duties of the county
clerk basically consist of establishing precincts and polling places, preparing
ballots and sample ballots, receiving and processing the votes, and
supervising local elections officials.

CITY ELECTIONS OFFICIALS

City elections officials are responsible for city election duties that are not
performed by the county clerk. Such duties include accepting and verifying
filing materials for nominations or petitions, preparing voters' pamphlets,
preparing and submitting proposed ballot titles to the county clerk, and
preparing and publishing election notices.

City elections officers keep records of petitions that are filed by candidates or
citizens proposing city measures, implement processes provided by city
charter, and deliver various certificates regarding city elections to the county
clerk. The chief city elections officer is required by state law to file certified
statements of candidates and measures with the county clerk at a specified
time before an election. Information sent to the county includes measure
numbers, proposed ballot titles, and information concerning candidates for
office. Responsibility for accepting, inspecting, verifying and preserving pre-
election contribution and expenditure statements is delegated to the city
elections official.

In 2005 and 2007, the Oregon Legislature adopted legislation that changed
the way campaign finance information is reported. As a result, all political
committees and chief petitioner committees must electronically file campaign
finance transactions via the Secretary of State’s Oregon Elections System
for Tracking and Reporting, or ORESTAR. This system can be found online
at the Oregon Secretary of State website.

The county clerk processes election ballots and delivers an abstract of votes
on city measures and candidates to the chief city elections officer following
the election. This abstract contains the final, official results of the election,
summarized and signed by the county clerk. The chief city elections officer is
authorized to canvass the votes on each city measure. If two or more of the
approved measures contain conflicting provisions, the chief city elections
officer proclaims which is paramount.

Finally, not later than 30 days after the election, the chief city elections
officer prepares and delivers certificates of nomination or election to each
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city candidate who received the most votes for nomination or election to
office.
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A. INTRODUCTION

One of the basic facts that an official of a city, county or other local
government unit must learn is that a local government unit is not really a
completely independent, self-governing entity.

The city is connected financially and legally to a comple, interlocking, and
interdependent system of governments —federal, state and local. Local
government officials must devote their attention and energies not only to the
internal affairs of their organizations but also to a sometimes bewildering
array of intergovernmental concerns.

B. INTERLOCAL RELATIONS

Intergovernmental relations among local governments in the same
community are perhaps the most visible. Most citizens are likely to be
residents of several overlapping local government units in addition to the
city.

CITY-COUNTY RELATIONS

The city-county connection is mostly defined by law, but some aspects are
negotiated voluntarily by city and county officials. Examples of each are
given in the following subsections.

GENERAL LEGAL RELATIONS Legal questions sometimes arise concerning
the jurisdiction of county governments inside city limits. Expanded exercise
of police power by counties under home rule charters and under powers
delegated by the legislature in recent years has made this more of an issue
than it once was.

Some questions of jurisdiction are covered by statute. For example,
applicability of a county ordinance adopted under the counties' statutory
delegation of powers is limited to areas outside cities unless the cities
consent by action of the city councils or voters.

Some county charters also have provisions that limit a county's exercise of
powers inside cities. Even in the absence of such provisions, the attorney
general has ruled that "ordinances of "home rule' counties would not . . . be
effective within a city which has relegated to itself under its charter the power
to regulate the same subject.”

SPECIFIC STATUTORY RELATIONS Many state laws, both mandatory and
permissive, regulate city-county relations in specific matters. For example,
cities in Oregon do not assess property or collect their own property taxes:
state law mandates that function to counties on a countywide basis. State
law also requires counties to conduct city elections, stipulates that an area
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newly annexed to a city retains county zoning until the city changes it, and
regulates city-county relations in other ways.

Counties also administer a number of services that extend to residents of
cities as well as unincorporated areas — public health and mental health
programs, property document recording, solid waste disposal, food stamp
distribution, and others.

ISSUES IN CITY-COUNTY RELATIONS Friction sometimes arises in city-
county relations. The issues are often financial, such as the double taxation
issue when cities complain that city property owners pay county taxes but
some county services are provided only outside cities. County roads
annexed to cities remain a county responsibility until the city voluntarily takes
over, and there are city-county disagreements over the level of maintenance
that should be provided on suchroads. There are also disagreements as to
the timing and conditions of transfer of a county road to the city, including the
standards to which the roads must be improved prior to transfer. City
councils and county governing bodies in many areas hold joint periodic
meetings to keep communications open on these and other issues.

INTERLOCAL CONTRACTS AND AGREEMENTS

Most interaction among local governments is carried out under formal
contracts or agreements, and by informal cooperative arrangements for the
provision of specific services or facilities by two or more units. Combinations
may be between cities and counties, cities and neighboring cities, cities and
school districts or special districts, etc.

STATUTORY BAsIs Intergovernmental contracts and agreements are
authorized under an Oregon law, ORS chapter 190, that permits a unit of
local government to enter into an agreement with any other unit or units of
local government for the performance of any or all functions and activities
that a party to the agreement has authority to perform.

A unit of local government may also cooperate with an agency of the state or
federal government. Cooperative agreements with an agency of another
state must be submitted to the attorney general for review prior to execution.

SCOPE OF SERVICES UNDER INTERGOVERNMENTAL ARRANGEMENTS
Some of the most common interlocal agreements are those that provide for
sale of water by a city or water district to other cities or water districts,
contracts for firefighting services by a city or fire district to other cities or fire
districts, and contracts for provision of police or jail services by the county
sheriff to one or more cities in the county. In addition to these kinds of
contracts, cooperative agreements have been used for some highly complex
intergovernmental arrangements and transactions. Some examples are:
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. Cooperative library services in Marion, Polk and Yambill
counties, which involved an area wide tax levy by Chemeketa
Community College and various shared-service arrangements
with cities in the three counties.

o Ownership and operation of a joint city hall-school district
administration building in Gresham, providing for joint use of
public reception area, switchboard, meeting rooms, technical
library, and lunchroom.

o Sharing of equipment owned by Polk County, Monmouth,
Independence, and Dallas, and a general agreement among
the same parties to meet periodically, review additional
possibilities for cooperation, and oversee administration of
several existing cooperative agreements.

GUIDELINES FOR INTERLOCAL COOPERATION A decision to enter into a
cooperative arrangement with one or more local governments cannot be
made on the basis of general principles alone, but must be made in the
context of the particular circumstances. The National Association of
Counties' Research Foundation has published a checklist of questions
relevant to such a decision. In general, the questions include 1) legal
considerations, including specific legal powers and limitations of the parties,
provisions of state statutes, and liability arising from contract performance; 2)
financing considerations, e.g., the need to provide, where appropriate, for
charging the full cost of services to contracting parties, the equitable
distribution of revenues from the cooperative operation, etc.; 3) political and
policy considerations, such as the effect on local control of pooling
resources, and the level of mutual trust and confidence among the
contracting parties; and 4) the impact of the arrangement on existing
resources of the parties, including the impact on personnel already involved
in providing the service, new demands on the capital plant of the unit that will
provide the service, and similar considerations.

INTERGOVERNMENTAL COUNCILS

FEDERAL AND STATE SUPPORT Councils of government are voluntary
associations of local governments (including a variety of special districts)
designed to provide a broad range of services for their members. The
services provided within each council of government (COG) region are
generally authorized by a board of directors consisting of elected officials
representing the regional membership, and are coordinated by paid staff
supervised by an executive director who is accountable to the board of
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Councils of government encompass 28 of Oregon’s 36 counties and includ
almost 93% of the state’s population. These organizations generally promote
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interaction and dialog among local units of government and enhance a
collective awareness regarding relevant regional issues by using seminars,
workshops, and other mechanisms for encouraging regional discussion.

On a more specific level, each COG provides a unique mix of direct service
delivery, technical assistance, and regional coordination and cooperation.
The diversity of services provided by each COG is unigue in both size and
scope because the needs, issues, and expectations within each region are
unigue. This diversity, however, also challenges the ability of state agencies
to recognize and appreciate the potential role of COGS in statewide service
delivery.

Oregon’s councils of government generally deliver one or more of the
following categories of services:

e Transportation planning;

Economic and community development;

e Land use planning;

e Small business development;

e Job training;

e Natural resources planning (protection and preservation);

e Services to senior citizens and the disabled;

e Housing rehabilitation;

e Small-group facilitation (e.g., strategic planning, team-building);
e Grant preparation and administration;

¢ Data collection and management ;and

e Cooperative governmental services (e.g., regional telephone
operations).

The only exception to the typical structure of COGs in Oregon is Metro,
which functions as a true regional government encompassing the 24 cities
within the Portland metropolitan area. Metro’s services include regional
transportation planning, solid waste management, and urban growth
boundary management. It also manages several regional public facilities,
including the Oregon Zoo and sports and entertainment complexes. Metro’s
unigue status as a regional government enables it to exercise taxation and
enforcement authority within its area of jurisdiction.

LEAGUE OF OREGON CITIES — CITY HANDBOOK 6-5



Eack to
top

C. STATE-LOCAL RELATIONS

Even in states such as Oregon where cities have broad grants of home rule
power, cities must still work with the state legislature, state agencies and
state courts. Home rule applies only to matters that do not affect the interest
of the state as a whole or of other local governments on such matters as the
environment, economic development, public health, and many other areas of
public concern. Conflicts sometimes are inevitable, and it is occasionally
necessary that they be resolved by court action.

OREGON STATE GOVERNMENT OVERVIEW

THE OREGON LEGISLATIVE ASSEMBLY The organization of the state
legislature and its functions, procedures, and methods are of vital
importance to local government officials. Most action of the legislature has
some direct or indirect effect on local government. City and county officials
have frequent dealings with individual legislators, particularly from their own
districts, and with legislative committees and leaders.

The legislature's powers are broad. It may enact laws on any subject not
specifically prohibited by the state or federal constitutions. It may not,
however, enact laws that infringe on constitutional home rule powers and
powers expressly delegated to the federal government.

Most of the work of the legislature takes place in committees. Committees of
the legislature can amend bills, pass them out with or without
recommendation as to passage, table them or simply let them die. Because
of the broad discretion vested in committees, the powers of the presiding
officers of each legislative chamber in appointing committees and in referring
bills are of crucial importance.

With the passage of Measure 71 in November 2010, Oregonians approved a
constitutional amendment requiring the Oregon Legislature to meet annually.
This change requires the Legislative Assembly to meet each year, limits
regular sessions to 160 calendar days in odd-numbered years and 35
calendar days in even-numbered years, and allows regular session to be
extended by five days with an affirmative vote of two-thirds of the members
of each chamber. Legislative activity continues during the interim through
numerous interim committees, task forces, and standing committees.
Moreover, either the Governor or a majority of members of both chambers
can call the legislature into special session.

Local government officials receive information from many sources about bills
that might affect them, but one of the mostimportant is the Weekly Bulletin
which is sent out electronically by the League of Oregon Cities each Friday.
An important part of the legislative effort of this organization is to keep city
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EXECUTIVE BRANCH AGENCIES City and county governments have many
direct contacts with state agencies, and it is necessary for local government
officials to be familiar with the organization of the state executive branch and
with state agencies that have a major impact on city and county programs
and finances. Probably the best source of general information about state
government is the Oregon Blue Book. It provides organization charts,
descriptions of state programs and activities, names of key officials and
board or commission members, and addresses and phone numbers of
individual agencies. The following list of state agencies with programs that
affect local government is not complete, but it illustrates the kinds of state
departments, agencies and services of which local officials should be aware.

Oregon Blue Book

e DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT
DLCD Waebsite (DLCD) Administers statewide land use goals and rules; reviews city
and county comprehensive plans and land use ordinances and may
appeal amendments thought to be in conflict with statewide goals or
acknowledgment orders; provides grants-in-aid and technical
assistance, both from its main office in Salem and field offices around
the state.

e DEPARTMENT OF ENVIRONMENTAL QUALITY (DEQ) Promulgates
standards for air and water quality and enforces them through a
permit system (except in Lane County where the county and its cities
have established a regional air pollution authority that administers the
state standards); establishes standards for noise control and
conducts limited enforcement through complaint investigation;
provides planning assistance; issues permits; enforces standards;
administers grants-in-aid; provides technical assistance and advice
on a wide range of matters such as water and air quality, solid waste,
and recycling.

DEQ Website

e DEPARTMENT OF REVENUE Promulgates rules and regulations and
Depar_tment of Revenue supervises county assessors in administration of the ad valorem tax
Website system; appraises utility, timber, and industrial property for ad
valorem tax purposes; offers official interpretations and technical
advice and assistance to local governments in administering the state
local budget law; offers other services, including state administration
of locally enacted income, sales, or employment taxes.

e DEPARTMENT OF TRANSPORTATION (ODOT) Constructs and
maintains state highway system; administers federal and state
ODOT Website grants-in-aid for city and county street and road systems; administers
federal and state grants-in-aid for transportation facilities and
programs other than motor vehicles, including airports and public
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technical assistance and advice regarding these and other trans-
portation and park matters.

SECRETARY OF STATE Prescribes local government audit standards,
maintains a list of approved auditors, and supervises implementation
of audit recommendations; prescribes rules and supervises the
administration of elections.

State agencies with programs affecting local governments may adopt rules
and regulations that have the force of law. But the Administrative Procedures
Act excludes agency action "directed to . . . other units of government which
do not substantially affect the interest of the public" from the definition of a
rule. Therefore, unless the "substantially affect” language applies, local
governments do not have the same rights to notice, hearing and other
procedural rights accorded to private individuals. Local governments must be
vigilant in tracking agency actions and proposed rules. Much of the work of
the League of Oregon Cities involves representing local government
interests with respect to the numerous state-agency programs that affect
them.

JuDICIAL BRANCH The judicial branch of state government affects local
government by 1) awarding damages, imposing penalties, or issuing orders
in cases to which a local government is a party; and 2) interpreting
constitutional provisions, charters, laws, ordinances, and rules that
determine what a local government may do or not do, and how it may do it.

Local governments may be drawn into court in a variety of ways, including
petitions for writ of review of their actions in the circuit court, actions for
damages in tort or contract, and petitions for writs of mandamus or
injunction. Local governments can minimize the risk of lawsuits by retaining
competent counsel, keeping their legal advisors informed of their actions,
and following the legal advice they receive from their advisors. For additional
information about the legal framework of local government, see Chapter 1
Local Government in Oregon.

STATE-LOCAL INTERACTION

The state deals with local governments in several ways, most of which can
be characterized either as actions to control local governments in some way
or as actions that provide assistance to local governments.

The state exercises control over local governments by 1) preempting their
authority or jurisdiction over certain matters; 2) imposing limitations or
constraints on their activities (usually in financial matters); or 3) mandating
certain functions, activities, or expenditures. Varying degrees of state super-
vision and enforcement accompany these preemptions, limitations, and
mandates.
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The state assists local governments by providing financial aid in the form of
shared revenues, grants, and reimbursements. It also assists local
governments through a variety of cooperative activities and technical
assistance programs.

PREEMPTION The state preempts a matter on which local government might
otherwise act when it precludes local government regulation completely or in
part. Examples of preemption specifically provided by law include energy
facility siting and the regulation of real estate brokers and salespersons.
Implied preemption may exist in laws even though preemption may not be
specifically and expressly stated.

Less sweeping are such preemptions as those in the state traffic code and
the state law on obscenity. Under these laws, local governments are merely
preempted from enacting local ordinances or regulations that conflict with
state law. A 1986 Oregon Supreme Court case, City of Portland v.
Dollarhide, 300 Or 490 (1986), holds that the wording of the city home rule
amendment prevents cities from setting criminal penalties that are greater
than those established by state law for the same crimes.

LIMITATIONS Limitations and constraints are used extensively to regulate
local governmental finance policy and administration. The statutory debt
limits, and limits on the length of time for which a serial levy may be
approved, are examples of this kind of state action. The state also has
imposed limitations and constraints in other areas of local concern, including
the conduct of local elections, political activity of public employees, and
public contracting.

MANDATES Mandates differ from preemptions and limitations in that they
require some specified local government action, while preemptions prevent
local government action, and limitations determine the extent or manner in
which a local government may act on an otherwise discretionary matter.

Studies have defined mandates generally to include any state action that
requires increased local government expenditures. Mandates may be
imposed either by statute or administrative rule, and they may take the form
of either direct orders or conditions attached to an otherwise voluntary
action, such as acceptance of a grant-in-aid. Among hundreds of examples
of mandates that might be cited are laws and regulations requiring local
governments to prepare and implement comprehensive plans, provide
unemployment and workers' compensation for their employees, and enforce
certain state standards for operations of local lock-ups and other corrections
facilities.

Local governments acknowledge that some state mandates are necessary,
because they deal with matters of statewide concern that require uniformity
of treatment — for example, public health and safety and property tax
administration. Others may be desirable because they effectuate sound
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public policies, such as providing compensation for injured workers or
establishing the right to bargain collectively regarding employee relations.

However, local governments object to mandates that they regard as
unnecessarily intrusive. For example, cities object to a law that requires
preparation of five-year revenue projections. Generally, they object to state
mandates that impose additional costs but provide no additional state
revenue with which to meet the added costs.

In November, 1996, the voters enacted an amendment to the constitution
that requires the legislature to reimburse local governments when a program
is mandated. The requirement can be overridden by a three-fifths vote of
each house of the legislature. See Article Xl, Section 15 of the Oregon
Constitution.

Under Article Xl, section 15 of the Oregon Constitution, local governments
may not need to comply with a state law or administrative rule adopted after
January 1, 1997 that requires the expenditure of money for a new program
or increased level of service for an existing program until the state
appropriates reimbursement for any costs incurred. There are several
exceptions to this power, however, so local governments should consult with
their legal counsel to determine whether and to what extent the power
applies to an unfunded mandate imposed by the state.

SUPERVISION State supervision of local government activity is always
associated with state mandates, although not all mandates are made subject
to supervision by any particular state agency.

However, mandates that local jails contain certain facilities and observe
certain operating practices, as well as many others, require supervision from
a state agency that is specifically charged with enforcement.

FINANCIAL AID City revenues collected by the state as a percent of total city
revenues have been stable or declining over the past several years. Cities
cite various reasons to support their entitement to city revenues collected by
the state, including the need to compensate for state-mandated
expenditures, restrictions imposed by the state on the ability of local
governments to raise money from property taxes, and various reasons
related to specific programs, such as local law enforcement costs attributed
to state liquor laws.

D. FEDERAL-LOCAL RELATIONS

Important and complex interactions have developed between local
governments and the federal government despite the fact that the United
States Constitution does not mention local governments. Cities and counties
are subject to the same federal constitutional limitations and their charters
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and ordinances bear the same relation to federal powers as do state
constitutions and statutes.

OREGON CITIES AND FEDERAL PROGRAMS

Despite a reduction in federal funds, cities remain subject to many federal
laws and regulations. Federal powers derived from the Commerce Clause
and the Fourteenth Amendment of the U.S. Constitution have been
exercised to subject cities to a variety of requirements in such areas as
nondiscrimination, employment policy (including minimum ages, maximum
hours, and occupational health and safety), and environmental quality.
Moreover, many crosscutting federal regulations remain applicable to cities
that receive money from any federal source, including such requirements as
removal of architectural barriers in public buildings and facilities, Davis-
Bacon prevailing wage requirements on public contracts, historic
preservation requirements, uniform relocation requirements, etc.

E. DEALING WITH OTHER GOVERNMENTS

Local government officials deal constantly with other local governments and
with state and federal agencies on administrative matters of mutual concern.
When special problems arise, including problems that indicate the need for
policy or program revision by another government at the same or a different
level, local government officials may need to establish direct contact with
legislative committees or headquarter offices of state or federal agencies.
They may use the services of several organizations that have special
expertise in intergovernmental relations in making these contacts.

LOCAL GOVERNMENT ASSOCIATIONS

LEAGUE OF OREGON CITIES The League of Oregon Cities is readily
Leagu_e of Oregon Cities available to city officials for information and assistance on intergovernmental
Website matters. This organization, which maintains a full-time staff in Salem, is
supported primarily by dues paid by member cities. The League of Oregon
Cities, organized in 1925, is governed by a board that includes the president,
vice president, immediate past president, treasurer and 11 members elected
at large at the annual conference.

Legislative committees and special work groups are the foundation of the
League's policy development process. Composed of city officials, these
groups are charged with analyzing policy and technical issues and
recommending positions and strategies for the League. In addition, the
League of Oregon Cities staff rely on the input and expertise of committee
members as they advocate for city interests in the legislature and with state
and federal agencies.

LOC Policy Committees include the following:
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o Energy;

e Finance and Taxation;

e General Government;

e Legal Advocacy;

e Human Resources;

e Telecommunications, Cable and Broadband,
o Transportation; and

o Water.

The League of Oregon Cities publishes a monthly news magazine called the
Local Focus, and an electronic Weekly Bulletin each Friday. It provides
regional training though the Oregon Local Leadership Institute (OLLI),
coordinates a Small Cities Support Network, provides a legal inquiry service,
conducts research, provides other services to member cities, and functions
as the cities' representative to state legislative bodies and state agencies.
The mission of the League of Oregon Cities is to be the effective and
collective voice of Oregon’s cities and their authoritative and best source of
information and training.

Two insurance programs are operated for cities: an Employee Benefits
Service (EBS) for medical/dental and life insurance, and the City/County
Insurance Service (CIS) for liability/property and workers' compensation
insurance. Several statewide professional public employee organizations are
affiliated with the League. They include the Oregon Mayors Association
(OMA), Oregon Section of the Oregon City/County Management Association
(OCCMA), Oregon Municipal Finance Officers Association (OMFOA),
Oregon City Attorneys Association (OCAA), Oregon Municipal Recorders
Association (OAMR), Oregon City Planning Directors Association (OCPDA),
and Association of Oregon Redevelopment Agencies (AORA). The League
provides staff support to OMA and OCCMA by producing newsletters,
coordinating conferences, and other activities.

NATIONAL ORGANIZATIONS Many national organizations serve city interests
in federal government affairs. For instance, with headquarters in
Washington, D.C., the National League of Cities (NLC), U.S. Conference of
Mayors (USCM), International City/County Management Association (ICMA),
Government Finance Officers Association (GFOA), and the International
Municipal Lawyers Association (IMLA) are funded through dues paid by
individual cities and, in some cases, by state organizations. They also may
receive federal grants for a portion of their revenue. They hold annual
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regional meetings of many kinds, and they keep cities informed of federal
affairs through weekly newspapers and other publications.

LEAGUE OF OREGON CITIES — CITY HANDBOOK 6-13



Back to
top
the League of Oregon Cities A. CITIZEN PARTICIPATION .v.vvveeesesesesesesesesesesesesesesesesesesesesesesessseseseenens 7-2
in the Fall of 2010. . .
PUDBIIC HEAINNGS ....vveee ettt e 7-2
AQVISOrY COMMITIEES. ......eiieiiie ettt 7-3
Neighborhood ASSOCIAtIONS..........cvuieiiiiiiiec e 7-3
PUbIiC OPINION SUIVEYS ......ooiiiiiiiie ettt 7-4
[V 0] [T 0] (TS 6O SURERRRPPP 7-4
B. COMMUNICATIONS POLICIES AND PROGRAMS .......cccuveeeeiiiiieeeeiieeeenn, 7-5
Identifying PUBIICS.........coooiie e 7-5
ComMMUNICALIONS MEAIA .......eeveeeeieeeeeeeeeeeeeeeeeeeeeteeveeeerverarererererereraaaa——————— 7-6
Press, Radio and TeIEVISION........oocii ittt st 7-6

Personal Media

1.

2.
3.
4.

LEAGUE OF OREGON CITIES — CITY HANDBOOK 7-1



LOC A-Z Index:
Resources on Citizen

Involvement

A
Back to
top

Two of the mostimportant tasks of local government officials are to
determine citizen opinion and to ensure that citizens have sufficient
information to form intelligent opinions. For these tasks to be carried out
successfully, the city should have an active public information program and
must provide opportunities for citizen participation.

A. CITIZEN PARTICIPATION

The proverbial "two-way street" is important in achieving effective citizen
participation in city government. Success depends on both the attitudes and
interests of citizens and city officials. Citizens need to know that their efforts
are recognized and considered in the decision-making process. Public
hearings, advisory committees, neighborhood associations, volunteer
participation, public opinion polls, and interest groups are several avenues in
the "two-way street" of citizen participation.

PUBLIC HEARINGS

With the exception of elections, public hearings are the most traditional and
most prevalent way of getting citizens involved in local government
decisions. There are several ways to make public hearings effective:

e Schedule Appropriate Time: Select a time that is convenient for the
public.

e Provide Adequate Physical Facilities: Location, accessibility for the
handicapped, acoustics, an adequate sound system, seating capacity
and seating arrangements are all factors to be considered in
arranging a public hearing. Public Meetings law requirements must
be observed for public hearings (see Chapter 3 — section D — Council

Meetings).

e Conduct Prehearing Conferences: On controversial matters, except
for quasi-judicial hearings, a prehearing conference with the issues'
chief proponents and opponents may be useful. Questions of fact
may be resolved at such conferences and time may be saved at the
hearing. To preserve the impartiality required for quasi-judicial
hearings and to avoid violation of the open meeting law, prehearing
conferences should be conducted by city staff members rather than
councilors.

e Make an Opening Statement: The presiding officer should open the
hearing with a clear statement of the subject being considered and
the procedures to be followed.

e Establish Definite Procedural Rules: Standard procedural rules for
hearings have been established by many city councils. The rules can
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include time limits for speakers, registration of speakers, order of
testimony, and provision for closing the hearing.

e Provide for Staff Assistance: Procedures vary, but a staff member
may provide introductory remarks that present facts about the issue
or present a staff recommendation, or both. After public testimony,
staff may answer questions raised during the hearing. Staff should
not comment during the period provided for citizen's testimony.

e Debriefing: In closing a hearing, the presiding officer should identify
follow-up action needed for unresolved problems or questions and
announce when and how action will be taken.

ADVISORY COMMITTEES

There are many reasons for setting up citizen advisory committees and
many ways to use them. A committee might be established to conduct an in-
depth study of a special issue and to serve as a sounding board for city
action proposals. Some committees are organized to improve
communication with specific segments of the community, while others may
help resolve conflicts between competing groups.

An advisory committee is generally created by city council resolution, and its
members are appointed by the mayor or council. The resolution should
describe the responsibilities and scope of activity of the committee and may
also provide for a work program, time limit, requirements for reports, staff
support, and financing. City councilors may be appointed as regular
members of such committees, as ex officio members, or they may be given
liaison roles.

Most advisory committees are voluntary, and members are not compensated
for their time. City staff are often assigned to provide technical and
administrative support as well as to lend continuity and direction. Advisory
committee meetings are subjectto Oregon Public Meetings law
requirements (see Chapter 3 — section D — Council Meetings).

NEIGHBORHOOD ASSOCIATIONS

Neighborhood associations are formed by citizens to work on matters
involving traffic, transportation, social services, housing, zoning, land use,
law enforcement, recreational facilities, and other matters that affect their
neighborhoods.

There is considerable disagreement about whether it is appropriate for a city
to formally recognize and sponsor these associations. Those who favor city
sponsorship cite increased citizen participation, more realistic neighborhood
planning, better public relations, and a more knowledgeable citizenry. Others
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argue that neighborhood groups tend to be parochial units that contribute to
political factioning and a lack of cooperation with city hall or other community
institutions, and that council leadership can be diluted unless councilors are
willing to cultivate good relations with neighborhood leaders and residents.

PUBLIC OPINION SURVEYS

Another common method to determine citizen opinion and to increase citizen
participation in local government decisions and activities is the use of public
opinion surveys. A good survey has a clear goal. For example, a survey
might 1) determine citizen demand for a new service; 2) help measure the
effectiveness of existing services; or 3) test the citizenry's knowledge of city
matters in order to design appropriate public information programs.

Depending on the goals, surveys require varying levels of assistance. The
most reliable and unbiased results probably can be obtained by professional
polling or survey organizations. If cities conduct their own surveys, technical
advice may be available from staff, local colleges, or other outside sources.
Help with folding, stapling, envelope stuffing, mailing, and coding responses
is usually available from civic groups and other volunteers. If the questions
are brief, surveys can be enclosed with utility bills.

VOLUNTEERS

Perhaps the best illustration of the "two-way street” of citizen participation is
the use of volunteer assistance in city government. When citizens have an
opportunity to participate in the actual workings of government, they have an
opportunity to influence it in some way, whether serving in elective positions,
on appointed boards or commissions, or participating in other ways, such as
volunteering as a parks and recreation referee, librarian or firefighter.

While economic benefits of volunteerism are obvious, particularly when
existing staff or funds are insufficient to carry out city programs, the
improvement in public relations is of equal importance. There is often no
more effective way to explain the intricacies of the governing process than
by directly involving citizen volunteers.

There are pitfalls, however. Difficulties can be minimized and the
effectiveness of volunteers can be enhanced by following a set of guidelines

for their use. For example: A
) Back to
e Carefully recruit and select volunteers; top

e Clearly define volunteers' functions and provide the necessary
training and orientation;
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e Assign staff to check with volunteers periodically to answer questions
and express appreciation for their efforts;

e Set time limits and establish work schedules for volunteer work, when
appropriate;

e Check with the city attorney regarding possible liability in connection
with proposed volunteer activities; and

e Check with the personnel officer regarding fringe costs and other
liabilities.

B. COMMUNICATIONS POLICIES AND PROGRAMS

In order to effectively deal with the full spectrum of issues and situations
confronting local government, written policy guidelines governing the
dissemination of public information must be developed. Much like a city
personnel manual, written policy guidelines create a framework for public
issues to be dealt with in an objective fashion with all sides aware of the
ground rules.

LOC A-Z Index:
Resources on
Communications

In developing policy guidelines on the level of citizen input, general
categories that contain the most common issues facing local government
can be created with each category linked to a stated objective. The objective
criteria can serve to dictate the appropriate level of citizen input. For
example, a category dealing with emergency issues would contain criteria
addressing the issues' impacts on the health, welfare, or safety of the
community's citizens. Action on a health annexation due to failing septic
systems should be based on the recommendations and technical expertise
of city or other professional staff. By contrast, a category including the land
use development plans of a city would rely on extensive input from the
general public as well as appropriate citizen advisory groups. The controlling
criteria in this instance would take into consideration the long-range impact
that these decisions will have on the city's physical development. A good
communication program requires the structure offered by written policy
guidelines as well as targeting efforts to insure that the appropriate
individuals and medium are involved in the process.

In order for citizen participation to be effective, cities must not only solicit
citizen opinion, but also must give citizens sufficient facts to formulate a A
reasoned position. A good communication program requires targeting, i.e., <.

Back to
deciding who needs the information and what medium will convey it best. top

IDENTIFYING PUBLICS

"Publics" may be thought of as groups of individuals, organized or
unorganized, with common interests and objectives. Everyone in a
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community is a member of many publics: taxpayer, voter, political party
member, merchant, parent, fisherman, student, union member, and
consumer. Because everyone identifies with several publics, the strength of
each public varies depending on the issue. If the issue is development of
recreational facilities, the fact that an individual is a physical fithess
enthusiast may be overshadowed by the factthat he or sheis also a
taxpayer.

When making communication decisions, officials need to know what publics
are affected. If there is a general interest, information can be broadcast to all
members of the community. If the issue is of interest to only a few, suchas a
land use decision affecting a small group of property owners, or a water
rights issue affecting only people who fish, time and money can be saved by
targeting information to only the affected publics.

Relations

COMMUNICATIONS MEDIA

PRESS, RADIO AND TELEVISION Good media relations are essential, not
only in the city's effort to communicate with the public, but also in the ability
of city government to carry out its basic functions and responsibilities. The
"two-way street" works in media relations, and city officials can go a long
way toward happy relations by adopting a cooperative and businesslike
stance (toward the media) based on mutual respect and understanding.

Media relations require regular methods of bringing reporters and
government officials or employees together for the purpose of gathering and
disseminating news.

Some cities assign responsibility for media relations to one person. This
might be a communications specialist with media and public relations as the
primary or sole duty; or, media relations may be assigned to the city
recorder, mayor, city administrator, or another staff member.

A city media relations person functions as a coordinator who puts news
people in contact with public officials or employees, notifies reporters of
meetings, supplies background material, writes news releases, and oversees
city communications efforts in general.

A formal public information policy helps establish good media relations. For
example, such a policy could:

e Make the city clerk responsible for helping reporters obtain routine ; ck to
information from city records; top

¢ Define and assign media relations duties and identify the kinds of
inquiries employees may handle directly and those that should be
referred to other city officials;
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e Encourage department heads and other administrators to maintain
an open-door policy toward the media;

¢ Insist on full and frank disclosure of information whenever possible;
and

e Require informal training sessions for department heads and other
key officials to explain public information policies and to describe
media practices regarding quotations, deadlines, use of photographs
and news releases, and the advantages and limitations of press
conferences.

News releases provide information for articles or for background and leads
to other stories. Releases can be used best for announcement of a public
ceremony, the text or abstract of a speech, changes in city functions or
procedures, biographical information about a new city appointee or
employee, or summaries of city reports of public interest. While it may be
helpful to follow some of the basic rules of journalistic style in preparing
news releases, it is essential that the release convey information in simple,
direct terms.

It is important to be aware of and to accommodate the different procedures
and requirements of various media. Newspapers have different schedules
and deadlines, depending on whether they are published daily, weekly, in
the morning, or in the evening. They usually a