
CITY OF NEWPORT 

GOODS AND SERVICES CONTRACT 

BASED UPON a proposal received to install a pneumatic positioner, cable, tubing, 
fittings and programming to retro fit onto exiting Valve 10186, as issued and administered 
by City of Newport (City), and Pall Corporation (Contractor) hereby enter into a contract 
for services in accordance with the specifications and quote provided. 

All terms of the following exhibits are hereby incorporated by reference into this 
Contract, and Contractor agrees to comply with each: 

(1) Exhibit A- Request for Quotes 
(2) Exhibit B - Exhibit 8- Proposal from Pall Corporation dated 2-11-2020 
(3) Exhibit C - Oregon Public Contracting Requirements for Goods and 

Service Contracts 

1. Term. The term of this Contract shall extend from its execution to project 
completion, unless extended for additional periods of time upon written mutual 
agreement of both parties. Notwithstanding this Term, City reserves the right to 
terminate this Contract as outlined in this Agreement. 

2. Scope of Work. Contractor shall provide all materials, labor, equipment, and all 
other services and facilities necessary for the services specified in the attached 
Exhibits A and B (Project). Work shall be completed within _!Q_days of the date 
given in the Notice to Proceed. 

3. Compensation. 

3.1 Basis of Payment. Contractor shall complete Project as defined above 
and in the attached exhibits for the prices in Exhibit B, with an estimated total fee 
of $14823.53. 

3.2 Invoices. Payments shall be based upon Contractor's invoices submitted 
to City, detailing the previous month's fees and costs. 

a. City will review Contractor's invoice and within ten (10) days of 
receipt notify Contractor in writing if there is a disagreement or dispute with the 
invoice or Project. If there are no such disputes, City shall pay the invoice 
amount in full within thirty (30) days of invoice date, subject to a five percent (5%) 
retainage to be paid only after full performance and acceptance by City. 

b. If City fails to make any payment due Contractor for services and 
expenses within thirty (30) days of the date on Contractor's invoice therefore, late 
fees will be added to amounts due Contractor at the rate of 1.0 percent (1 %) per 

GOODS & SERVICES CONTRACT Page 1 of 9 



4. 

5. 

month from original invoice date. Invoices in dispute are not subject to such late 
fees until such time as they are no longer in dispute. 

Permits. City will be responsible for obtaining all permits, approvals and 
authorizations necessary for Contractor's performance. 

Termination for Convenience. 

This Contract may be terminated by mutual consent of the parties upon written 
notice. In addition, City may terminate all or part of this Contract upon 
determining that termination is in the best interest of City by giving seven (7) 
days' prior written notice of intent to terminate, without waiving any claims or 
remedies it may have against Contractor. Upon termination under this 
paragraph, Contractor shall be entitled to payment in accordance with the terms 
of this Contract for Contract work completed and accepted before termination 
less previous amounts paid and any claim(s) City has against Contractor. 
Pursuant to this paragraph, Contractor shall submit an itemized invoice for all 
unreimbursed Contract work completed before termination and all Contract 
closeout costs actually incurred by Contractor. City shall not be liable for any 
costs invoiced later than thirty (30) days after termination unless Contractor can 
show good cause beyond its control for the delay. 

6. Termination for Cause. City may terminate this Contract effective upon delivery 
of written notice to Contractor, or at such later date as may be established by 
City, under any of the following conditions: 

7. 

6.1 If City funding is not obtained and continued at levels sufficient to allow for 
purchases of the indicated quantity of services. The Contract may be modified to 
accommodate a reduction in funds. 

6.2 If federal or state regulations or guidelines are modified, changed, or 
interpreted in such a way that the services are no longer allowable or appropriate 
for purchase under this Contract or are no longer eligible for the funding 
proposed for payments authorized by this Contract. 

6.3 If any license or certificate required by law or regulation to be held by 
Contractor to provide the services required by this Contract is for any reason 
denied, revoked, or not renewed. 

Termination for Default. Either City or Contractor may terminate this Contract in 
the event of a breach of the Contract by the other. Prior to such termination, the 
party seeking termination shall give to the other party written notice of the breach 
and intent to terminate. If the party committing the breach has not entirely cured 
the breach within fifteen (15) days of the date of the notice, then the party giving 
the notice may terminate the Contract at any time thereafter by giving a written 
notice of termination. 
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If Contractor fails to perform in the manner called for in this Contract or if 
Contractor fails to comply with any other provisions of the Contract, City may 
terminate this Contract for default. Termination shall be effected by serving a 
notice of termination on Contractor setting forth the manner in which Contractor 
is in default. Contractor shall be paid the Contract price only for equipment 
installed and services performed in accordance with the manner of performance 
as set forth in this Contract. 

8. Remedies. In the event of breach of this Contract, the parties shall have the 
following remedies: 

8.1 If terminated under paragraph 7 by City due to a breach by Contractor, 
City may complete the work either itself, by agreement with another contractor, or 
by a combination thereof. If the cost of completing the work exceeds the 
remaining unpaid balance of the total compensation provided under this 
Contract, then Contractor shall pay to City the amount of the reasonable excess. 

8.2 In addition to the above remedies for a breach by Contractor, City also 
shall be entitled to any other equitable and legal remedies that are available. 

8.3 If City breaches this Contract, Contractor's remedy shall be limited to 
termination of the Contract and receipt of Contract payments to which Contractor 
is entitled. 

8.4 City shall not be liable for any indirect, incidental, consequential, or special 
damages under the Contract or any damages arising solely from terminating the 
Contract in accordance with its terms. 

8.5 Upon receiving a notice of termination, and except as otherwise directed 
in writing by City, Contractor shall immediately cease all activities related to the 
services and work under this Contract. 

9. Standard of Care. Contractor warrants that the work to be performed pursuant to 
this Contract shall be done in a good and workmanlike manner and will conform 
to the highest standards prevalent in the industry or business most closely 
involved in providing the equipment and services City is purchasing. 

10. Reports. The Contractor shall provide City with reports as detailed in 
Contractor's proposal, at a minimum of once per month, outlining the Project 
progress, issues of concern and budget status. 

11 . Change Orders. Contractor and City reserve the right to order changes to the 
equipment and services to be provided herein. Contractor and City shall 
determine a fair and equitable cost and, if required, additional time for such 
changes. All such changes shall be ordered and agreed to in writing by both 
parties. 
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12. Confidentiality. Contractor shall maintain the confidentiality, both external and 
internal, of any confidential information to which it is exposed by reason of this 
Contract. Contractor warrants that its employees assigned to this Contract shall 
maintain necessary confidentiality. 

13. Security and Substance Check. Contractor agrees that each of its employees 
and subcontractor's employees involved in this Project may, at the option of City 
and in compliance with Contractor policy, be subject to a security background 
check and/or substance abuse testing. 

14. Access to Records. For a period of not less than three years after City's final 
payment to Contractor, Contractor shall permit the City, the State of Oregon and 
the Federal Government (if State or Federal funding is involved) to have access 
to all books, documents, papers and records of Contractor which are pertinent to 
the Services provided hereunder for purposes of audit, examination, excerpts 
and transcripts. Contractor shall retain those records for at least three years, or 
until litigation is resolved if litigation is instituted. 

15. Notice. Any required or permitted notices hereunder must be given in writing at 
the address of each party set forth below, or to such other address as either 
party may substitute by written notice to the other in the manner contemplated 
herein, by one of the following methods: hand delivery; registered, express, or 
certified mail, return receipt requested, postage prepaid; or nationally-recognized 
private express courier: 

CITY: 
Att: Timothy Gross 
City of Newport 
169 SW Coast Highway 
Newport, OR 97365 
Phone: (541) 574-3366 
Email: t.gross@newportoregon.gov 

CONTRACTOR: 
Attn: Lance Benjamin 
Pall Corporation 
PO Box 5630/839 State Rte 13 
Cortland, Newport 13045-5630 
Phone: 866-475-0115 
Email: lance.benjamin@pall.com 

16. Warranty. Contractor's warranty is as stated within Exhibit B. Contractor further 
warrants that all materials, equipment, and/or services provided under this 
Agreement shall be fit for the purpose(s) for which intended, for merchantability, 
that material and equipment shall be properly packaged, that proper instructions 
and warnings shall be supplied, and that the Project shall conform to the 
requirements and specifications herein. Acceptance of any service and 
inspection incidental thereto by City shall not alter or affect the obligations of 
Contractor or the rights of City. 

17. Insurance. Contractor and its subcontractors shall maintain insurance acceptable 
to City in full force and effect throughout the term of this Agreement. The insurance 
shall cover all activities of the Contractor arising directly or indirectly out of 
Contractor's work performed hereunder, including the operations of its 
subcontractors of any tier. 
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The policy or policies of insurance maintained by the Contractor and its 
subcontractor shall provide at least the following limits and coverages: 

17.1. Commercial General Liability Insurance 

Contractor shall obtain, at Contractor's expense, and keep in effect during the term 
of this contract, Comprehensive General Liability Insurance covering Bodily Injury 
and Property Damage on an "occurrence" form (1996 ISO or equivalent). This 
coverage shall include Contractual Liability insurance for the indemnity provided 
under this contract. The following insurance will be carried: 

Coverage 
General Aggregate 
Products-Completed Operations Aggregate 
Personal & Advertising Injury 
Errors & Omissions 
Each Occurrence 
Fire Damage (Any one fire) 
Medical Expense (Any one person) 

17.2. Commercial Automobile Insurance 

Limit 
$1,300,000 
$1,300,000 
$1,300,000 
$1,300,000 
$1,300,000 

$50,000 
$5,000 

Contractor shall also obtain, at Contractor's expense, and keep in effect during the 
term of the contract, Commercial Automobile Liability coverage including coverage 
for all owned, hired, and non-owned vehicles. The Combined Single Limit per 
occurrence shall not be less than $1,200,000. 

17.3. Workers' Compensation Insurance 

The Contractor, its subcontractors, if any, and all employers providing work, labor 
or materials under this Contract that are either subject employers under the 
Oregon Workers' Compensation Law and shall comply with ORS 656.017, which 
requires them to provide workers' compensation coverage that satisfies Oregon 
law for all their subject workers or employers that are exempt under ORS 
656.126. Out-of-state employers must provide Oregon workers' compensation 
coverage for their workers who work at a single location within Oregon for more 
than 30 days in a calendar year. Contractors who perform work without the 
assistance or labor of any employee need not obtain such coverage. This shall 
include Employer's Liability Insurance with coverage limits of not less than 
$500,000 each accident. 

17.4. Additional Insured Provision 

The Commercial General Liability Insurance and Commercial Automobile 
Insurance policies and other policies the City deems necessary shall include the 
City as an additional insured with respect to this Agreement. 
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17.5. Notice of Cancellation 

There shall be no cancellation, material change, exhaustion of aggregate limits or 
intent not to renew insurance coverage of Contractor's insurance without 30 days 
prior written notice to the City. Any failure to comply with this provision will not 
affect the insurance coverage provided to the City. The certificates of insurance 
provided to the City shall state that the insurer shall endeavor to provide 30 days 
prior notice of cancellation to the City 

17.6. Certificates of Insurance 

As evidence of the insurance coverage required by the Agreement, the Contractor 
shall furnish a Certificate of Insurance to the City. This Agreement shall not be 
effective until the required certificates have been received and approved by the 
City. The certificate will specify and document all provisions within this Agreement. 
A renewal certificate will be sent to the City 10 days prior to coverage expiration. 

17.8. Primary Coverage Clarification 

The parties agree that Contractor's coverage shall be primary to the extent 
permitted by law. The parties further agree that other insurance maintained by the 
City is excess and not contributory insurance with the insurance required in this 
section. 

17.9. Cross-Liability Clause 

A cross-liability clause or separation of insureds clause will be included in all 
general liability, professional liability, pollution and errors and omissions policies 
required by this Agreement. 

The procuring of required insurance shall not be construed to limit Contractor's 
liability under this Agreement. 

18. Indemnity. To the extent permitted by law, Contractor shall protect, defend, 
indemnify and hold the City harmless from and against all claims, demands, 
damages, costs, actions and causes of actions, liabilities, fines, penalties, 
judgments, expenses and attorney fees, resulting from the injury or death of any 
person or the damage to or destruction of property, or the infringement of any 
patent, copyright, trademark or trade secret, arising out of the work performed or 
goods provided under this Agreement or Contractor's violation of any law, 
ordinance or regulation, contract provision or term, or condition of regulatory 
authorization or permit, except for damages resulting from the sole negligence of 
City. 

19. Force Majeure. This section applies in the event that either party is unable to 
perform the obligations of this Agreement because of a Force Majeure event as 
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defined herein, to the extent that the Agreement obligation must be suspended. 
A Force Majeure event is an event that prohibits performance and is beyond the 
control of the party. Such events may include natural or man-made disasters, or 
an action or decree of a superior governmental body which prevents 
performance. Should either party suffer from a Force Majeure event and be 
unable to perform, such party shall give notice to the remaining party as soon as 
practical and shall do everything possible to resume performance. Upon receipt 
of such notice, the parties shall be excused from such performance as it is 
effected by the Force Majeure event for the period of such event. If such event 
effects the delivery date or warranty provisions of this Agreement, such date or 
warranty period shall automatically be extended for a period equal to the duration 
of such event. 

20. Independent Contractor. It is the intention and understanding of the parties that 
Contractor is an independent contractor and that City shall be neither liable for 
nor obligated to pay sick leave, vacation pay or any other benefit of employment, 
nor to pay any social security or other tax that may arise as an incident of 
employment. Contractor shall pay all income and other taxes as due. Industrial 
or other insurance that is purchased for the benefit of Contractor shall not be 
deemed to convert this contract to an employment contract. It is recognized that 
Contractor may or will be performing work during the term for other parties and 
that City is not the exclusive user of the services that Contractor provides. 

21. Assignment. Contractor shall not assign or subcontract any of its obligations 
under this Agreement without City's prior written consent, which may be granted 
or withheld in City's sole discretion. Any subcontract made by Contractor shall 
incorporate by reference all the terms of this Agreement. City's consent to any 
assignment or subcontract shall not release Contractor from liability under this 
Agreement or from any obligation to be performed under this Contract, whether 
occurring before or after such consent, assignment, or subcontract. 

22. Governing Law. This Agreement is to be governed by and under the laws of the 
State of Oregon. 

23. Consent to Jurisdiction. The parties hereby consent to jurisdiction of the Lincoln 
County Circuit Court, Lincoln County, Oregon, over all legal matters pertaining to 
this Agreement, including, but not limited to, its enforcement, interpretation or 
rescission. 

24. Public Contracting Requirements. Contractor shall comply with all federal, state 
and local laws and ordinances applicable to the work under this agreement, 
including, without limitation, applicable provisions of the Oregon Public 
Contracting Code including ORS 279B.020, 279B.220, 279B.230, and 279B.235, 
as more particularly set forth in Exhibit C, attached hereto and incorporated 
herein by this reference. 
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25. Arbitration. If any disputes, disagreements, or controversies arise between the 
parties pertaining to the interpretation, validity, or enforcement of this Agreement, 
the parties shall, upon the request of City, submit such dispute to binding 
arbitration under the Oregon Uniform Arbitration Act, ORS 36.600 et seq. 
Arbitration shall be requested by delivering to the other party a written request for 
arbitration. Within five (5) days of receipt of such request, the parties shall select 
a mutually agreeable arbitrator and designate mutually agreeable rules of 
arbitration. If the parties cannot agree upon an arbitrator within five (5) days, an 
arbitrator may be appointed by the presiding judge of the Lincoln County Circuit 
Court, upon the request of either party submitted in accordance with ORS 
36.645. If the parties have not designated mutually agreeable rules of arbitration 
at such time as the arbitrator is appointed, the arbitrator shall adopt rules for the 
arbitration. The arbitrator's decision shall be binding upon the parties. 

26. Attorney Fees. If suit, action or arbitration is brought either directly or indirectly to 
rescind, reform, interpret or enforce the terms of this Agreement, the prevailing 
party shall recover and the losing party hereby agrees to pay reasonable 
attorney's fees incurred in such proceeding, in both the trial and appellate courts, 
as well as the costs and disbursements. Further, if it becomes necessary for City 
to incur the services of an attorney to enforce any provision of this Agreement 
without initiating litigation, Contractor agrees to pay City's attorney's fees so 
incurred. Such costs and fees shall bear interest at the maximum legal rate from 
the date incurred until the date paid by losing party. 

27. Facsimile Signatures. The delivery of signatures to this Agreement by facsimile 
transmission shall be binding as original signatures. 

28. Entire Agreement. This Agreement shall be the exclusive agreement between 
the parties for the Project. No modification of this Agreement shall be effective 
unless in writing and signed by an authorized representative of both parties, 
except as otherwise authorized herein. 
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29. Signatures. This Agreement is not effective unless and until it is approved, 
signed and dated by an authorized representative of each party. 

CITY: CONTRACTOR: 

CITY OF NEWPORT 

By: flftlJJ , 
Title: { 1'½ ~ ✓ 
Date: 0 6 - O 3 - 2..-0 

GOODS & SERVICES CONTRACT 

Title: 3A\-<-...._ ~c-...~c.."" ~v-
--

Date: ~-;).. ~ - ~o d...O 
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@ Pall Corporation 

Newport 
Attn: Steve Stewart 
EMail: s.stewart@newportoregon.gov 

Re: Newport Modulating Filtrate Valve 

PallWater 
Pall Technology Services 

839 Stall'! Roulo 1 
Cmlla11rl N•.•w Yo1k 111)<1'1 5630 

.i ,,1 8664750115 A F,\X· 6()7 7:i8 <l!i2 
f.·rn;iil pall technology c51:,'i. µcill.con 

Pall Proposal No.: OPP1400683 
Date: February 11, 2020 

As a follow up to your discussion with Pall, we are pleased to offer a proposal for technical services. We will 
arrange onsite support pending receipt of your purchase order, at which time site visit details will be confirmed. 

Scope of Services 

Modulating Filtrate Valve (rack 6 only) 

Pall Water will provide a pneumatic positioner, cables, pneumatic tubing and fittings to retrofit onto the existing V-
10186 (Rack 6) to convert to a controlled modulating valve. Control programming changes to automatically adjust the 
positioner to achieve a target excess recirculation (XR) flow set point on rack 6 will also be provided. 

Pall Water will provide a Field Service Engineer to install the valve positioner on valve V-10186 at Newport, OR This 
will include installation of the positioner itself, pneumatic tubing and electrical cabling, as well as any assistance 
required for installing the updated controls program. Travel time to the customer's site is induded. Controls 
programming changes will be completed remotely using an existing connection via VNC software. 

Freight charges are not included. 

Disclaimer: This proposal is based on information and conditions known at the time of quotation. Pall Water reserves 
the right to revise this proposal through change order{s) should conditions vary significantly from those known at the 
time of quotation and require additional work or materials. 

PROPOSAL SUMMARY 

Modulating Filtrate Valve (rack 6 only) 

Total amount for purchase order: 

$14,823.53 

$14,823.53 

Service Reports: If service reports are required by your site to comply with your company or state regulations, 
please indicate on your order that service report documents are required. Service reports detailing the visit and 
recommendations will then be provided. 

Materials: This proposal covers parts and services. 

Validity: This proposal is valid for 30 days. 

T enns of Sale: Standard Terms and Conditions of Sale Non-Systems - The Americas 

Terms of Service: 
• Regular minimum service charge is for a 10-hour day. Maximum workday is 12 hours including travel time. 

Service Order acceptance and payment terms: Pall Advanced Separations Systems requires all accounts 
outstanding beyond 30 days to be paid in full prior to order acceptance. Your account status will be verified at the 
time of order placement, and you will be notified if you have a balance due. To avoid order processing, goods 
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@ Pall Corporation 
PaUWater 

Pall Technology Services 
PaU Proposal No.: OPP1400683 

Date: February 11, 2020 

shipment or service scheduling delays, please insure your account is up to date in advance of placing your order. 

Charges per the proposal will be billed automatically upon completion of the service, and sign-off of the service 
report, and become payable within 30 business days of receipt of the invoice. 

Changes: Pall shall not implement any changes in the scope of services described in Pall's proposal unless the 
Customer and Pall agree to the details of the change. Any resulting price, schedule or other contractual 
modifications, will require a verbal change called into Pall's Customer Service Department, with a follow up written 
confirmation. This indudes any changes necessitated by a change in applicable law. 

A Purchase Order or written authorization to accept the contract of work as described, along with a signed copy of 
the attached Customer authorization for service is required in advance of PASS providing the service defined in this 
proposal. 

Please direct your purchase order to: 
Pall Water 
Pall System Services P.O. Box 5630 
839 State Route 13 
Cortland, New York 13045-5630 
Tel: 866-475-0115 / Fax: 607.758.4526 
Email; P~J Technology csc@'Oi!!.l.gm_ 
Attn: Customer Service 

Pall Systems Suppon 

To obtain support for your Pall systems installation, our Customers can contact Pall via our toll free number at 866-
475-0115 or by email ~ I technolggy csg@pa1l.com. Through this channel, you gain access to warranty 
assistance, technical support as well as our service and spares team. 

Pall Customers have access to this 2417 Service Hotline. Pall System Engineers are on full-time rotation to provide 
around-the-clock availability of live technical support. This service is charged at $250 for support time forthe first 
30 minutes, during normal workday hours between 9:00-AM and 4:00-PM EST, excluding weekends and holidays. 

If your system is out of warranty or does not have a 24/7 service support contract, there will be a charge when 
technical support is to be provided for intervals longer than 30 minutes, or after-hours technical support to resolve 
the issue. Extensive off-site support will require a purchase order or credit card. Billing is based on a minimum 1-
hour charge at Pall's off-site hourly service rate. You will be asked to provide your credit card number or service 
contract purchase order number that will be billed at Pall's Off-Site Service Rates, with a minimum 1-hour charge. If 
the problem cannot be resolved over the telephone, the Customer can request a Pall System Service 
Representative to visit the site location. You will be quoted an Emergency Service Rate and billed for last-minute 
travel expenses. 

Please feel free to call me at your convenience with any questions or comments. We look forward to providing you 
with field services to assist you with system operation, and await your purchase order. 

Sincerely, 

Alexander Braman 
Inside Sales Representative 
Phone:720-202-6536 
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@ Pall Corporation 
PaDWater 

Pall TechndogySeMces 
Pall Proposal No.: OPP1400683 

Date: February 11, 2020 

Customer Authorization for Service 

I am an authorized representative of the customer, and I accept the Terms and Conditions of this Service 
Agreement on behalf of the customer. I authorize Pall Corporation to perlorm the work defined in this 

agreement, and accept the costs and charges defined in this agreement. 

Company: C:z · t, 0: ±: ,tJ 6 u/lf,IC /-

S [eu-( ·5 fr~a v rl-
Print Name 

k::a krc raa lee11f ~eeca sc.c.... 
1nue/Positiori 

/f.,/p_ s,gnat,f.b= - 2.- t r-20:u, 
Date 

Purchase Order No. or Reference for Billing: _________________ _ 

Cirde Service Visit Frequency: Annual Semi-Annual Quarterly Single 

Requested Date(s) to Schedule Service Visi!(s): I&: t[tt: ~ .f- lb, ~c~/t.
(unless deemed emergency service, please allow a 4-week window to accom~te sch&ing by all.) 

Pall Proposal No.: 

Emergency 

3of>-

Effective Date and Duration: This Agreement will be effective as of the date signed below, and will remain in 
effect: 

• until on site service work has been completed by Pall, 
• or until 30 days after receipt of notice of termination by either party. 

Customer Billing Address: 

Customer Comments: 
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@ Pall Corporation 

1. Appllcablllty: Entire Agreement: 

Standard Terms and Conditions of Sale 
Non-Systems -The Americas 

PaDWater 
Pall Technology Services 

1.1. These terms and conditions of sale (these "Terms") are the only terms which govern the sale of the goods identified on Buyer's 
purchase order (the "Goods") by Seller to Buyer. By placing a purchase order, Buyer makes an offer to purchase the Goods 
pursuant to these Terms, including (a} a lisl of the Goods to be purchased; (b) the quantity of each of the Goods ordered: (c) the 
requested delivery date: (d) the unit Price for each of the Goods to be purchased; (e) the bi ling address: and (f) the delivery location 
(lhe "Buie Purchase 0.-der Terms"), and on no other terms. 

1.2. The accompanying quotation, proposal. confirmation of sale, invoice, order acknowledgment or similar document delivered by Seller 
to Buyer (the 'Sales Confirmation"). the Basic Purchase Order Terms and these Terms (collectively, this "Agreement"} comprise 
the entire agreement between the parties, and supersede a'I prior or contemporaneous understandings, agreements, negotiations. 
representations and warranties. and communications, both written and oral. These Terms prevail over any of Buyer's general terms 
and conditions of purchase regard!ess whether or when Buyer has subm lied its purchase order or such terms. Fulfillment of Buyer's 
order does not constitute acceptance of any of Buyer's terms and conditions • nd does not serve to modify or amend these Terms. 

1.3. Notwithstanding anything herein to the c ontrary, ,f a written contract signed by both parties Is in existence covering the sale of the 
Goods covered hereby, the terms and conditions of sa'd contract shall prevail to the extent they are inconsistent with these Terms. 

2. Non-delivery: 

2.1 The quantity of any instarlment of Good$ as recorded by Seller on dispatch lrom Seller's Shipment Point (as defined in Section 4) is 
conclusive evidence ol the quantity received by Buyer on delivery unless Buyer can provide conclusive evidence proving the 
contrary. 

2.2 Seller shall not be liable for any non-delivery of Goods (even If caused by Seller's negligence) unless Buyer give5 written notice to 
Seller of the non-delivery within 10 days of the date when the Goods would in the ordinary course of events have been received . 

2.3 Any hability of Seller for non-delivery of the Goods shall be limited to replacing the Goods within a reasonable lime or adjustmg the 
invoice respecting such Goods lo reflect the actual quanmy delivered. 

3. Dellvery: 

3.1 The Goods will be delivered within a reasonable time after the receipt of Buyer's pu,chase order, subJect to availability of f inished 
Goods. The delivery and/or shipping schedule 1s the best estimate p0$sible based on c onditions existing at the time of Seller's 
Sales Confirmation or Seller's quotation and receipt of all specifications, as applicable, and in the case of non-standard items. any 
such date is subject lo Seller's rece'pl of complete information necessary for design and manufacture. Seller shall not be liable for 
any delays, loss or damage in lransil or for ,my other direct. indirect, or consequential damages due to delays. lnc"uding without 
limitation, loss of use, 

3.a Seller may, in its sole discretion, without liability or penalty, deliver partial shipments of Goods to Buyer and ship the Good$ as they 
become available, in advance of the q110ted delivery date. If the Goods are delivered In Installments, then insofar as each sh•pment 
is subjecl lo the same Agreement, the Agreement wim be treated as a single contract and not severable 

3.3- Seller shall make the Goods available to Buyer at Salter's factory or designated shipment point (each, "Seller'• Shipment Point•) 
using Seller's standard methods for packaging and shipping such Goods Buyer shall take delivery of the Goods within 5 days of 
Seller's wrijlen notice that the Goods have been delivered to the Seller's Shipment Point 

3,4 If for any reason Buyer fa Is to accept delivery of any of the Goods on the date fixed pursuant to Seller's notice that the Goods have 
been delivered at the Seller's Shipment Point, or if Seller is unable to deliver the Goods at the Seller's Shipment Point on such date 
because Buyer has not provided appropriate lnstructi<ms , documents, licenses or author,izalions: (i) title and risk of loss to the 
Goods shall pass to Buyer. (ii) the Goods shall be deemed to have been delivered, end (Iii) Seller, at its opbon, may store the Goods 
until Buyer picks them up, whereupon Buyer shalt be liable for all related costs and expenses (including. without tmilation, storage 
and Insurance) 

4. Shlpt)4ng Terme: Unless otherwise mutually agreed to in writing by the parties. dehvety shalt be FCA (Seller's Shipment Point) 
INCOTERMS 2010. At Buyer's request. Seller will. at Buyer's risk and expense. arrange for the delivery of the Goods to Buyer's 
site/facility and Buyer will pay, or reimburse Seller. for all freight eharges, taxes. duties, entry fees, brokers' fees. special. miscellaneous 
and all other ancillary charges and special packaging charges lnQ.Jrred. 

5. Tllle and Risk of Lon: Title and risk of loss passes to Buyer upan the earlier of (•I delivery of the Goods at the Selle(s Shipment Point 
or (ii} deemed delivery pursuant to clause 3.4 above. As collateral security for the payment ot the purchase price of the Goods, Buyer 
hereby grants to Setler a hen on and security interest in and to all of the right, Iii e and interest of Buyer in, to and under the Goods, 
wherever located, and whether now existing or hereafter arisil'lg or l'IC(tuired from lime to time. and in alt accessioos thereto and 
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replacements or modifications thereof, as well as all proceeds (inc:ludJng insurance proceeds) of the foregoing. The security interest 
granted under this provision constitutes a purchase money security Interest under the New York Unlform Commercial Code. 

6. Inspection and Rejection of Nonconforming Goods: 

6.1 Buyer shall Inspect the Goods within 10 days of receipt (the "Inspection Period"). Buyer will be deemed to have accepted the 
Goods unless it notifies Seller in writing of any nonconforming Goods during the Inspection Period and furnishes such written 
evidence or Olher documentation as req ulred by Seller. Such notification shall identify each and every alleged nonconformity of the 
Goods and describe that portion of the shipment being rejected. Seller shall then respond with instructions as to the disposition of 
the Goods. 

6.2 If Buyer timely notmes Seller of any nonconforming Goods. Seller shall, in its sole discretion, (i) replace such nonconforming Goods 
with conformin9 Goods. or (ii) credit or refund the Price for such nonconforming Goods, together with eny reasonable shipping and 
handling expenses Incurred by Buyer in connection therewith. Buyer shall ship, al Its expense and risk of loss, the nonconforming 
Goods to Seller's Shipment Point. II Seller exerc,ses its option to replace nonconforming Goods, Seller shall. after receiving Buyer's 
shipment of nonconform ng Goods, ship to Buyer, at Buyer's expense and risk of loss, the replaced Goods to the Seller's Shipment 
Point. 

6.3 Buyer acknowledges and agrees lhat the remedies set forth in Section 6.2 are Buyer's exclusive remedies for the delivery of 
Nonconforming Goods. Except as provided undl!f Sectlon 6.2, all sales of Goods to Buyer are made on a one-way basis and Buyer 
has no right to return Goods purchased under this Agreement to Seller. 

6 .4 If Seller delivers to Buyer a quantity of Goods of up to 5% more or less than the quantity set forth in the Sales Confirmation, Buyer 
shall not be entitled to ObJect to or reject the Goods or any portion ol them by reason or the surplus or shortfall and shall pay for such 
Goods the price set forth in the Sales Confirmation adjusted pro rata. 

7. ServlcN: Seller will provide such services as are expressly described in the Sales Confirmation (collect.vely, the •services·), during 
normal business hours, unless otherwise specmed in the Sa•es Confirmation SerV1ces requested or required by Buyer outside of these 
hours or in addition to the quoted or agreed upon services will be charged at Seller's then current schedule of rates, including overtime 
charges if applicable, and will be in add1t1on to the charges outlined in the Sales Confirmation 

B. Purchase Price: The price for the Goods and/or Serl/ices thereof shall be Seller's quoted price. Seller may also al My lime assess a 
fuel or energy surcharge (in addition to the price of the Goods, (the ·Purchase Price"), The Purchase Price is based on the project 
schedule defined in this Agreement. Sales Confirmation or applicable contract documents. Notwithstanding anything to the contrary set 
out herein. in the event of any delay to Seller's delivery schedule caused by Buyer or Its representatives (other than for Force Majeure or 
delays caused by Seller), ind udlng without limitation, a suspension or work or the project a postponement of the delivery date or failure 
10 timely issue of a notice of commencement or similar document. then the Purchase Price shall increase by 1 % for every month or 
partial month of such delay and this Agreement shall be construed as if the increased Purchase Price were originally inserted herein, and 
Buyer shall be billed by Sel'er on the basis or such Increased Purchase Price. 

t . Tax•s: The Purchase Price is exclusive of any applicable federal, state or local sa'les. use. excise or other similar ta>1es. including, 
withoul limitation, value added tax. goods and services tax or other similar tax imposed by any governmental authority on any amounts 
payable by Buyer. All such taxes will be for Buyer's account and will be paid by Buyer to Seller upon submission of Seller's invoices 
Buyer agrees to make tax accruals and payments to the !aK authorities as appropnate. If Buyer is exempt from any applicable sales tax 
or equivalent but falls to notify Seller of such exemption or fails to furnish ijs Sales Tax Exemption Number to Seller in a timely manner 
and Sel'er is required to pay such tax, the amount of any such payment made by Seller will be reimbursed by Buyer to Seller upon 
subm1s!lon of Seller's invoices. 

10. Pa,ment: 

10.1 Buyer shall pay all invoiced amounts due to Seller within 30 days from the date of Seller's invoice. Buyer shall make all payments 
hereunder by EFT, wire transfer, or check and in US dol ars . Payment for foreign bilhng shall be in accordance with Seller's written 
instruct ons. 

t0.2 Buyer shall pay interest on a~ !ate payments at the lesser of the rate of 1 .5% per month or the highest rate permissible under 
apphcable law, calculated daily and compounded monthly. Buyer shall reimburse Seller for all costs incurred in collecting any late 
payments. including, without hmitabon, reasonable attorneys' fees In addition to all other remedies available under these Terms or 
at law (which Seller doe1S- not waive by the exercise of any rights hereunder). Seller sha,1 be enlitled to suspend performance of any 
Purchase Order, or suspend the delivery of any Goods, if Buyer fails to pay any amounts when due hereunder and such failure 
continues for 5 days following written notice thereof. Additionally Seller my require payment in cash, security or other adequate 
assurance satisfactory to Seller when, in Seller's opinion, the financial condition of Buyer or other grounds for insecurity warrant 
such action. 

10.3 All sates are subject to the app<oval of Seller's c redit department. 

10.' Buyer may not withhold or setoff any amounts that may be claimed by Buyer against any amounts that are due and payable to 
Seller by reason of any set-off of any claim or dispute with Seller. whether relating to Seller's breach, bankruptcy or otherwise. 
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11.1 Limited Warranty for Goods. Seller warrants to Buyer that ror a period or twelve months from the date of delivery of lhe Goods. 
including deemed delivery pursuant to clause 3.4 above (the ·warranty Period"), that the Goods manufactured by Seller, when 
properly installed and maintained, and operated at ratings. specifications and design conditions specified by Seller, wtll materially 
conform to Seller's specifications for such Goods set forth in Seller's proposal, or. in the absence of such a proposal, such 
specifications for such Goods appearing in Seller's product catalogues and literature or in the Sales Confirmation, at the time or the 
order and will be free from material defects in material and workmanship (lh's 'Umlted Warranty1. Buyer shall notify Seller 
prompUy in writing or any claims within the Warranty Period and provide Seller with an opportunity to inspect and test the Goods or 
service claimed to fail to meet this Limited Warranty. Buyer shall provide Seller with a copy of the original invoice for the product or 
service. and prepay aR freight charges to return any Goods to Sel'er·s factory, or other facil ty designated by Seller. All claims must 
be accompanied by full particulars. including system operating conditions, if applicable. If the defects are of such type and nature as 
to be covered by this Limited Warranty, Seller sha'I, at Its option and in its sole discretion. either: (a} accept return of lhe defective 
Goods and furnish replacement Goods; (bl furnish replacement parts for the defective Goods; (c) repair the defective Goods: or (di 
accept return of the defective Goods and return payments made. or issue cred,ts for. such defective Goods. If Seller determines 
that any warranty claim is not. in fact. covered by this Limited Warranty, Buyer shall pay Seller its then customary charges for any 
additionally required service or products. 

11.2 Umlad WiKlifllY {ot~mces. Seller further warrants that all Services performed hereunder, if any. v.,11 be performed in a 
workmanlike manner in accordance with applicable law and industry standards by qualified personnel (this "Limited Warranty for 
Servtces"); this Limited Warranty for Services shal survive for 30 days following Seller's completion of the Services (the •service 
Warranty Period'). In the event of a warranty claim under this Limited Warranty for Services. Buyer shall Inform Seller promptly in 
writing of the details of the claim within the Service Warranty Period. Seller's liabrlity under any service warranly is limited (,n 
Seller's sole discreti011) to repealing the service that during the Service Warranty Period does not meet this Limited Warranty for 
Services or issuing credit for the nonconforming portions of the service. If Seller determines that any warranty claim is not. in fact 
covered by the foregoing Limited Warranty for Services, Buyer shall pay Seller Us then customary charges for all services performed 
by Seller. 

11.3 No Wt!EIDW ouo Dml r,ny Pcoa®Ji Products manufactured by a third party ("Third Party Producr) may consrtute, contain, be 
contained in, incorporated into, attached to or packaged together with, the Goods. Third Party Products ere not covered by the 
warranty in SactlCICI 11.1. For the avoidance of doubt. SELLER MAKES NO REPRESENTATIONS OR WARRANTIES WITH 
RESPECT TO ANY THIRD PARTY PRODUCT, INCLUDING ANY (a) WARRANTY OF MERCHANTABILITY; (b) WARRANTY OF 
FITNESS FOR A PARTICULAR PURPOSE: (c} WARRANTY OF TITLE; OR (cl} WARRANTY AGAINST INFRINGEMENT OF 
INTELLECTUAL PROPERTY RIGHTS OF A THIRD PARTY; WHETHER EXPRESS OR IMPLIED BY LAW, COURSE OF 
DEALING, COURSE OF PERFORMANCE, USAGE OF TRADE OR OTHERWISE. With respect to any Third Party Product. the 
warranty, rf any, is provided solely through the manufacturer of such Third Party Product, the terms of which vary from manufacturer 
to manufacturer and Seller assumes no responsibility on their behalf. For Third Party Products specific warranty terms may be 
obtained from the manufacturer's warranty statement 

11.4 ~Jmlts. EXCEPT FOR THE WARRANTIES SET FORTH IN SECTIONS 11.1 and 11.2, SELLER MAKES NO WARRANTY 
WHATSOEVER WITH RESPECT TO THE GOODS AND SERVICES, INCLUDING WITHOUT LIMITATION ANY (a) WARRANTY 
OF MERCHANTABILITY: (b) WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE; (c) WARRANTY OF TITLE; OR (d) 
WARRANTY AGAINST INFRINGEMENT OF INTELLECTUAL PROPERTY RIGHTS OF A THIRD PARTY; WHETHER EXPRESS 
OR IMPLIED BY LAW, COURSE OF DEALING, COURSE OF PERFORMANCE, USAGE OF TRADE OR OTHERWISE. Seller 
does not warrant against, and in no event shall Seller be Hable for, damages or defects arising out of improper or abnormal use, 
misuse. abuse. Improper installation (other than by Seller). epplicet10n. operation. maintenance or repair, alteration, acc;dent or for 
negligence in use, storage, transportation or handling or Olher neglrgence of Buyer. In no event shall Seller be liable for any Goods 
repaired or altered byso'!1eone other than Seller other than pursuant to written authorization by Seller. 

11.5 E,Kclysroi Obligation. THIS WARRANTY IS EXCLUSIVE. THE LIMITED WARRANTY AND THE LIMITED WARRANTY FOR 
SERVICES ARE THE SOLE AND EXCLUSIVE OBLIGATIONS OF SELLER WITH RESPECT TO THE DEFECTIVE GOODS AND 
SERVICES. SELLER SHALL NOT HAVE ANY OTHER OBLIGATION WITH RESPECT TO THE GOODS, SERVICES, OR ANY 
PART THEREOF, WHETHER BASED ON CONTRACT, TORT, STRICT LIABILITY, OR OTHERWISE. THE REMEDIES SET 
FORTH IN SECTIONS 11.1 AND 11.2 SHALL BE THE BUYER'S SOLE AND EXCLUSIVE REMEDY AND SELLER'S ENTIRE 
LIABILITY FOR ANY BREACH OF THE LIMITED WARRANTY SET FORTH IN SECTION 11.1 AND 11.2. 

11.8 Bum Breach. In no event shalt Buyer be cnlltled to claim under the above Limited Warrantres if Buyer 1s 1n breach of its obligations. 
including b .. t not limited lo payment. hereunder. 

12. Limitation of Llablllty: 

12.1 IN NO EVENT SHALL SELLER BE LIABLE FOR ANY CONSEQUENTIAL, INDIRECT, INCIDENTAL, SPECIAL, EXEMPLARY, 
OR PUNITIVE DAMAGES, LOST PROFITS OR REVENUES OR DIMINUTION IN VALUE, INCLUDING WITHOUT LIMITATION, 
REMANUFACTURING COSTS AND REWORK COSTS, DE•INSTALLATION OR RE-INSTALLATION COST, WHETHER OR 
NOT THE POSSIBILITY OF SUCH DAMAGES HAS BEEN DISCLOSED IN ADVANCE BY BUYER OR COULD HAVE BEEN 
REASONABLY FORESEEN BY BUYER, REGARDLESS OF THE LEGAL OR EQUITABLE THEORY (TORT, CONTRACT, OR 
OTHERWISE) UPON WHICH THE CLAIM IS BASED, AND WHATEVER THE FORUM, WHETHER ARISING OUT OF OR IN 
CONNECTION WITH THE MANUFACTURE, PACKAGING, DELIVERY, STORAGE, USE, MISUSE OR NON-USE OF ANY OF 
ITS GOODS OR SERVICES OR ANY OTHER CAUSE WHATSOEVER. 
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12,2 IN NO EVENT SHALL SELLER'S AGGREGATE LIABILITY ARISING OUT OF OR RELATED TO THIS AGREEMENT, 

WHETHER ARISING OUT OF OR RELATED TO BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE) OR 
OTHERWISE, EXCEED THE TOTAL OF THE AMOUNTS PAID TO SELLER FOR THE GOODS SOLO HEREUNDER 

12.3 The limijation of liabil!ly set forth in Section 12.2 above shall not apply to (i) liabKlty resulting from Sei!er's gross negligence or willful 
misconduct and (Ii) death or bodily in1ury resulting from Seller's acts or omissions. 

13. C1nce1latlon: Buyer may not cancel this Agreement after Sales Confirmation unless all the details are approved in writing by the parties. 
including Buyer's agreement to pay a stated amount of termination charges . 

14. Termination: In addition to any remedies thal may be provided under these Terms, Seller may terminate this Agreement with immediate 
effect upon written nolice to Buyer. if Buyer: (i) fails to pay any amount when due under this Agreement and such failure continues for 10 
days after Buyer's receipt of written notice of nonpayment; (ii) has not otherwise performed or complied with any of these Terms. in whole 
or in part; or (iii) becomes insolvent. rues a peUUon for bankruptcy or commences or has commenced against it proceedings relating to 
bankruptcy, receivership. reorganization or assignment for the benefit of creditors. 

15. Changes: Seller shall not be obligated to implement any changes or variations in the scope or work described in Seller's Documentation 
unless Buyer and Sel•er agree in wriling to the de1a·1s of the change and any resulting priCe, schedule or other con1ractual modifications 
This includes any changes or variations necessitated by a change in applleable law occumng after the effective date or this Agreement 
including these Terms. 

t 6. Intellectual Property Infringement: Buyer has no authorization to make any representation. statement or warranty on behalf or Seller 
relating to any Goods sold hereunder. Buyer shall indemnify and defend, at its own e>tpense. Seller agatns1 claims or liability for U.S. or 
applicable foreign patent, cop~ight. trademark or other Intellectual property infringement and for product liability arising from the 
preparation or manufacture or the Goods according to Buyer's specifications or instructions. or from Buyer's unauthorized or improper 
use or the Goods or part thereof. or from any changes or alterations to the Goods or part thereof made by persons other than Seller. or 
from the u$e of the Goods in combination wilh products not furnished by Sener or from the manufacture or sale or use of Buyer products 
which incorporate or Integrate the Goods. 

17. Ownership of Materials: All ideas, concepts. whether patentable or not, devices. inventions. copyrights. improvements or discoveries, 
designs (including drawings. plans and specifications), esUmates, prices. notes, eiectron·c data and O(her documents or information that 
are: a) created, prepared. reduced to practice or disclosed by Seller; and/or b) based upon, denved from. or utilize the Confidential 
Information or Seller. and all related intellectual property rights, sha I at all times remain Seller's property No right. title or interest in any 
patents, trademarks, lrade names or trade secrets. or In any pattern. drawing or design for any or the Goods or in any other Seller 
intellectual property right . shall pass or transfer to the Buyer and Seller shall at al limes retain ownership rights therein. NotwUhs1anding 
the foregoing, Sel er grants Buyer a non-exclusive, non-transferable license to use any such material lo the extent necessary and solely 
for Buyer's use of the Goods purchased by Buyer from Seller hereunder. Buyer shall not disclose any such malarial to th!rd parties 
without Seller's prior written consent. As a condition to Seller's del very to Buyer of the Goods. Buyer shall not, directly or mdirecUy, and 
shall cause its employees. agenls and represenlahves not to: (i) alter or modify the Goods. (ii) disassemble, decompile or otherwise 
reverse engineer or analyze the Goods, (iii) remove any product identification or proprietary rights notices, ( iv) modify or create derivative 
works, (v) otherwise take any action contrary lo Seller's rights in the technology and intellectual property relating to the Goods, (vi) assist 
or ask others to do any of the foregoing. 

18. Export: As a condition to Seller's delivery to Buyer of the Goods, Buyer agrees, with respect 10 the exportation or resale of the Goods by 
Buyer, to comply with all requirements of the International Traffic in Arms Regulations ("ITAR") and the Export Administral1on Regulations 
("EAR"), regulations issued !hereunder and any subsequent amendments thereto. and all other national. including. bul nO( limited to. 
European, government laws and regulalions on export controls, including laws and regulations pertaining to export licenses, restrielions 
on export to embargoed countries and restrictions on sales to certa n persons and/or entities Buyer further agrees that the shipment 
and/or delivery of the Goods by Seller is contingent upon Seller obtaining all required export authorizations. licenses. and permits 
(collecuvely, • Authorizations') and Buyer agrees that Seller shall not be IJable to Buyer for any ra,lure or delay In the sh,pment or 
delivery of the Goods if such Authorizations are delayed, conditioned, denied or not issued by the regulatory or governmental agencies 
having Jurisdiction over such Authorizations. 

19, Confidentiality: If Seller discloses or grants Buyer access to any research, development. technical, economic, or other business 
information or "know-how" of a conliden11al nature, whelher reduced to writing or not, Buyer will not use or disclose any such information 
to any other person or company at any t,me .. without Seller's prior written consent. In the event that Buyer and Seller have entered into a 
separate confidentiality agreement (the •c onfldentlallty Agreement"). the lerms and cond1t1ons of the Confidentiality Agreement shall 
take precedence over the terms or this paragraph 

20. No Waiver: No waiver by Seller of any of the provisions of this Agreement Is effective unless explicitly set forth in wnling and s,gned by 
Seller. Seller's failure to exercise, or to delay in exerc sing, any righl. remedy. power or privilege arising from lhls Agreement. or to Insist 
on Buyer's strict performance of these Terms shall not operate as or be construed as a waiver by Seller. 

21. Force Mljeure: Whenever performance by Seller of any or its obligations hereunder, 1s substantially prevented by reason of any act rJ 
God, strike, lock out, or other industrial or transportalion disturbance. fire, rack of materials. law, regu,ation or ordinance. war or war 
conditions. or by reason of any other matter beyond Its reasonable control, then such performance shall be excused, and deemed 
suspended during the continuation of such event and for a reasonable time !hereafter. delayed. or adju,led accordingly, 
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No Third-Party Benaflclarln: This Agreement is for the sole benefit c:J the parties hereto and their respective successors and permitted 
assigns and nothing herein, el!press or Implied, Is Intended to or shall confer upon any other person or entity any legal or equltable right. 
benefit or remedy of any nature whatsoever under or by reason of these Terms. 

23. Relatlonshlp of the Parties: The relationship between the parties Is that of Independent contractors Nothing contained in th:s 
Agreement shall be construed as creating any agency, partnership, Joint venture or other form of Joint enterprise, employment or fiduciary 
relalionsh,p between the parties, and neither party shall have authority to contract for or bind the other party in any manner whatsoever. 

24. Valldlty: If any provision of this Agreement, the Sales Confirmation or these Terms Is held by any competent authority to be invalid or 
unenforceable in whole or in any part, such provision sha:I be ineffective, but only lo the extent of such invalidity or unenforceabilily. 
without !IWalidaling the remainder of such provision nor the other provisions. which shall not be affected. 

25, Governing Law: This Agreement, and all the rights and duties of the parties arising from or relating in any way to the subject mailer of 
this Agreement or the transaclion(s) contemplated by it, shall be govemed by the laws of the State of New York. without giving effect to 
any choice or connict of law provision or rule (whelher of the State of New York or any other jurisdiction} that would cause the application 
of the laws of any jurisdiction other than those of the State of New York. 

The parties expres$Iy exclude the application of the United Nations C011venllons on Contracts for the International Sate of Goods, and 
further exclude the applications of the lnlemalional Sale of Goods Contracts Convention Act, S.C 1990-1991. C.13, and the International 
Sale of Goods Act, R.S.0. 1990, C.I. 10. as amended 

28. Submission to JurladlcUon: Buyer and Se ler hereby uncondit1ona1Iy and irrevocably subm,110 (and waive any objection on the grounds 
of inconvenient forum or otherwise) the jurisdiction of the Supreme Court of the State of New York. County of Nassau or the United 
Stales District Court for the Southern District of New York, which courts shall have exclusi ve jurisdiction to adjudicate and determine any 
suil, action or proceeding regard ng or relating to this Agreement and the purchase and Sijpply of the Goods. A judgment, order or 
decision or those courts In respect of any such cJafm or dispute shal be conclusive and may be recognized and enforced by any courts of 
any state. country or other Jurisdiction. 

27. No Jury Trial: BUYER AND SELLER HEREBY IRREVOCABLY WAIVES All RIGHT TO TRIAL BY JURY IN ANY ACTION, 
PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS AGREEMENT. 

28. Survlval: All payment. confidentiality end indemnity obligations. warranties, llmitatklns of liability. product return, and ownership of 
material, provisions together with those sections the survival of which Is necessary for the interpretation or enforcement of these Terms. 
shall continue in full force and effect for the duration stated in such provisions or the applicable statute or limitations 
29. Amendment and Modification: This Agreement may only be amended or modified in a writing which specifically states that u 
amends this Agreement and is signed by an authorized representative of each party. 
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EXHIBITC 

Public Contracting Code 

Requirements for Public Improvement Contracts Over $50,000 

1. Contractor shall pay promptly, as due, all persons supplying labor or materials for the 
prosecution of the work provided for in the contract, and shall be responsible for such payment 
of all persons supplying such labor or material to any Subcontractor. 

(a) ORS 279C.580(3)(a) requires the prime contractor to include a clause in each 
subcontract requiring contractor to pay the first-tier subcontractor for satisfactory 
performance under its subcontract within 10 days out of such amounts as are paid to 
the prime contractor by the public contracting agency; and 

(b) ORS 279C.S80(3)(b) requires the prime contractor to include a clause in each 
subcontract requiring contractor to pay an interest penalty to the first-tier 
subcontractor if payment is not made within 30 days after receipt of payment from the 
public contracting agency. 

(c) ORS 279C.580(4) requires the prime contractor to include in every subcontract a 
requirement that the payment and interest penalty clauses required by ORS 
279C.580(3)(a) and (b) be included in every contract between a subcontractor and a 
lower-tier subcontractor or supplier. 

2. Contractor shall promptly pay all contributions or amounts due the Industrial Accident Fund 
from such Contractor or Subcontractor incurred in the performance of the contract, and shall be 
responsible that all sums due the State Unemployment Compensation Fund from Contractor or 
any Subcontractor in connection with the performance of the contract shall promptly be paid. 

3. Contractor shall not permit any lien or claim to be filed or prosecuted against the City on 
account of any labor or material furnished and agrees to assume responsibility for satisfaction of 
any such lien so filed or prosecuted. 

4. A notice of claim on contractor's payment bond shall be submitted only in accordance with ORS 
279C.600 and 279C.605. 

S. Contractor and any Subcontractor shall pay to the Department of Revenue all sums withheld 
from employees pursuant to ORS 316.167. 

6. Contractor shall demonstrate to the City that an employee drug-testing program is in place 
within 10 days of receiving a Notice of Award. 

7. Pursuant to ORS 279C.515, if Contractor fails, neglects or refuses to make prompt payment of 
any claim for labor or materials furnished to the Contractor or a Subcontractor by any person in 
connection with the contract as such claim becomes due, the City may pay such claim to the 



persons furnishing the labor or material and charge the amount of payment against funds due 
or to become due Contractor by reason of the contract. The payment of a claim in the manner 
authorized hereby shall not relieve the Contractor or his surety from his or its obligation with 
respect to any unpaid claim. If the City is unable to determine the validity of any claim for labor 
or material furnished, the City may withhold from any current payment due Contractor an 
amount equal to said claim until its validity is determined and the claim, if valid, is paid. 

8. Pursuant to ORS 279C.515, if the Contractor or a first-tier Subcontractor fails, neglects, or 
refuses to make payment to a person furnishing labor or materials in connection with the public 
contract for a public improvement within 30 days after receipt of payment from the City or 
contractor, the contractor or first-tier subcontractor shall owe the person the amount due plus 
interest charges commencing at the end of the 10 day period that payment is due under ORS 
279C.580(4) and ending upon final payment, unless payment is subject to a good faith dispute as 
defined in ORS 279C.580. The rate of interest charged to Contractor or first-tier Subcontractor 
on the amount due shall equal three times the discount rate on 90-day commercial paper in 
effect at the Federal Reserve Bank in the Federal Reserve District that includes Oregon on the 
date that is 30 days after the date when payment was received from the public contracting 
agency or from the Contractor, but the rate of interest shall not exceed 30%. The amount of 
interest may not be waived. 

9. As provided in ORS 279C.515, if the Contractor or a Subcontractor fails, neglects, or refuses to 
make payment to a person furnishing labor or materials in connection with the public contract, 
the person may file a complaint with the Construction Contractor's Board, unless payment is 
subject to a good faith dispute as defined in ORS 279C.580. 

10. Pursuant to ORS 279C.530, Contractor shall promptly, as due, make payment to any person, co
partnership, association, or corporation, furnishing medical, surgical and hospital care or other 
needed care and attention, incident to sickness or injury, to employees of such Contractor, of all 
sums which the Contractor agrees to pay for such services and all monies and sums which the 
Contractor collected or deducted from the wages of employees pursuant to any law, contract or 
agreement for the purpose of providing or paying for such service. 

11. Contractor shall employ no person for more than 10 hours in any one day, or 40 hours in any 
one week, except in cases of necessity, emergency, or where public policy absolutely requires it, 
and in such cases, except in cases of contracts for personal services designated under ORS 
279A.05S, Contractor shall pay the employee at least time and one-half pay for all overtime in 
excess of eight (8) hours a day or forty (40) hours in any one week when the work is five (5) 
consecutive days, Monday through Friday; or for all overtime in excess of 10 hours a day or 40 
hours in any one week when the work week is 4 consecutive days, Monday through Friday; and 
for all work performed on Saturday and on any legal holidays as specified in ORS 279C.540. 

12. Pursuant to ORS 279C.540(2), the Contractor must give notice to employees who work on this 
contract in writing, either at the time of hire or before commencement of work on the contract, 
or by posting a notice in a location frequented by employees, of the number of hours per day 
and the days per week that the employees may be required to work. 

13. The provisions of ORS 279C.800 to ORS 279C.870 relating to the prevailing wage rates will be 
complied with. 



(a) The hourly rate of wage to be paid by Contractor or any Subcontractor to workers in each 
trade or occupation required for the public works employed in the performance of this 
Contract shall not be less than the specified minimum rate of wage in accordance with ORS 
279C.838 and ORS 279C.840. 

(b) The latest prevailing wage rates for public works contracts in Oregon are contained in the 
following publications: The January 2019 Prevailing Wage Rates for Public Works Projects in 
Oregon, and the January 2019 PWR Apprenticeship Rates. Such publications can be 
reviewed electronically at: 

http;//www.boli.state.or.us/ BOLI/ WH_D/ PWR/pwr state .shtm I 

and are hereby incorporated as part of the Contract Documents. 

(c) Contractor and all Subcontractors shall keep the prevailing wage rates for this Project 
posted in a conspicuous and accessible place in or about the Project. 

(d) The Owner shall pay a fee to the Commissioner of the Oregon Bureau of Labor and 
Industries as provided in ORS 279C.825. The fee shall be paid to the Commissioner under 
the administrative rule of the Commissioner. 

(e) If Contractor or any Subcontractor also provides for or contributes to a health and welfare 
plan or a pension plan, or both, for its employees on the Project, it shall post notice 
describing such plans in a conspicuous and accessible place in or about the Project. The 
notice shall contain information on how and where to make claims and where to obtain 
future information. 

14. Unless exempt under ORS 279C.836(4), (7), (8) or (9), before starting work on this contract, or 
any subcontract hereunder, contractor and all subcontractors must have on file with the 
Construction Contractors Board a public works bond with a corporate surety authorized to do 
business in the state of Oregon in the amount of $30,000. The bond must provide that the 
contractor or subcontractor will pay claims ordered by the Bureau of Labor and Industries to 
workers performing labor upon public works projects. The bond must be a continuing 
obligation, and the surety's liability for the aggregate of claims that may be payable from the 
bond may not exceed the penal sum of the bond. The bond must remain in effect continuously 
until depleted by claims paid under ORS 279C.836(2), unless the surety sooner cancels the bond. 
The surety may cancel the bond by giving 30 days' written notice to the contractor or 
subcontractor, to the board and to the Bureau of Labor and Industries. When the bond is 
canceled, the surety is relieved of further liability for work performed on contracts entered into 
after the cancellation. The cancellation does not limit the surety's liability for work performed 
on contracts entered into before the cancellation. Contractor further certifies that contractor 
will include in every subcontract or provision requiring a subcontractor to have a public works 
bond filed with the Construction Contractors Board before starting work on the project, unless 
exempt under ORS 279C.836(4), (7), (8), or (9). 

(a) Unless exempt under ORS 279C.836(4), (7), (8), or (9), before permitting a subcontractor 
to start work on this public works project, the contractor shall verify that the 



subcontractor has filed a public works bond as required under this section or has 
elected not to file a public works bond under ORS 279C.836(7). 

(b) Unless public contracting agency has been notified of any applicable exemptions under 
ORS 279C.836(4), (7), (8), or (9), the public works bond requirement above is in addition 
to any other bond contractors or subcontractors may be required to obtain under this 
contract. 

15. As may be required by ORS 279C.84S, Contractor or contractor's surety and every subcontractor 
or subcontractor's surety shall file certified payroll statements with the City in writing. 

(a) If a contractor is required to file certified statements under ORS 279C.84S, the City shall 
retain 25% of any amount earned by the contractor on the public works project until the 
contractor has filed with the City statement as required by ORS 279C.845. The City shall 
pay the contractor the amount retained within 14 days after the contractor files the 
required certified statements, regardless of whether a subcontractor has failed to file 
certified statements required by statute. The City is not required to verify the truth of 
the contents of certified statements filed by the contractor under this section and ORS 
279C.84S. 

(b) The contractor shall retain 25% of any amount earned by a first-tier subcontractor on 
this public works contract until the subcontractor has filed with the City certified 
statements as required by ORS 279C.845. The contractor shall verify that the first-tier 
subcontractor has filed the certified statements before the contractor may pay the 
subcontractor any amount retained. The contractor shall pay the first-tier 
subcontractor the amount retained within 14 days after the subcontractor files the 
certified statements as required by ORS 279C.84S. Neither the City nor the contractor is 
required to verify the truth of the contents of certified statements filed by a first-tier 
subcontractor. 

16. All employers, including Contractor, that employ subject workers who work under this contract 
shall comply with ORS 6S6.017 and provide the required Workers' Compensation coverage, 
unless such employers are exempt under ORS 656.126. Contractor shall ensure that each of its 
subcontractors complies with these requirements. 

17. All sums due the State Unemployment Compensation Fund from the Contractor or any 
Subcontractor in connection with the performance of the contract shall be promptly so paid. 

18. The contract may be canceled at the election of City for any willful failure on the part of 
Contractor to faithfully perform the contract according to its terms. 

19. Contractor certifies that it has not and will not discriminate against minorities, women or 
emerging small business enterprises in obtaining any required subcontractors, or against a 
business enterprise that is owned or controlled by, or that employs a disabled veteran as 
defined in ORS 408.225. 

20. Contractor certifies its compliance with the Oregon tax laws, in accordance with ORS 305.38S. 



21. In the performance of this contract, the Contractor shall use, to the maximum extent 
economically feasible, recycled paper, materials, and supplies, and shall compost or mulch yard 
waste material at an approved site, if feasible and cost effective. 

22. As may be applicable, Contractor certifies that all subcontractors performing construction work 
under this contract will be registered with the Construction Contractors Board or licensed by the 
state Landscaping Contractors Board in accordance with ORS 701.035 to ORS 701.055 before the 
subcontractors commence work under this contract. 

23. Pursuant to City Public Contracting Rule 137-049-0880, the City may, at reasonable times and 
places, have access to and an opportunity to inspect, examine, copy, and audit the records 
relating to the Contract. 

24. Pursuant to ORS 279C.510, if feasible and cost-effective and contract is for demolition, 
Contractor shall salvage or recycle construction and demolition debris. 

25. Pursuant to ORS 279C.510, if feasible and cost-effective and contract is for lawn and landscape 
maintenance, Contractor shall compost or mulch yard waste material at an approved site. 

26. In compliance with the provisions of ORS 279C.525, the following is a list of federal, state and 
local agencies, of which the City has knowledge, that have enacted ordinances or regulations 
dealing with the prevention of environmental pollution and the preservation of natural 
resources that may affect the performance of the contract: 

FEDERAL AGENCIES: 

• Agriculture, Department of 
o Forest Service 
o Soil Conservation Service 

• Defense, Department of 
o Army Corps of Engineers 

• Environmental Protection Agency 
• Interior, Department of 

o Bureau of Sport Fisheries and Wildlife 
o Bureau of Outdoor Recreation 
o Bureau of Land Management 
o Bureau of Indian Affairs 
o Bureau of Reclamation 

• Labor, Department of 
o Occupational Safety and Health Administration 

• Transportation, Department of 
o Coast Guard 
o Federal Highway Administration 

STATE AGENCIES: 

• Agriculture, Department of 



• Environmental Quality, Department of 

• Fish and Wildlife, Department of 

• Forestry, Department of 
• Geology and Mineral Industries, Department of 

• Human Resources, Department of 
• Land Conservation and Development Commission 
• Soil and Water Conservation Commission 

• State Engineer 
• State Land Board 

• Water Resources Board 

LOCAL AGENCIES: 

• City Council 

• County Court 

• County Commissioners, Board of 

• Port Districts 

• Metropolitan Service Districts 

• County Service Districts 

• Sanitary Districts 

• Water Districts 

• Fire Protection Districts 

(Updated: 05/24/12) 
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ACORD• CERTIFICATE OF LIABILITY INSURANCE l DATE (MMIDDIYYYY) 

~ 02/20/2020 

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS 
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES 
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED 
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. 

IMPORTANT: If the certificate holder Is an ADDITIONAL INSURED, the pollcy(les) must have ADDITIONAL INSURED provisions or be endorsed. 
If SUBROGATION IS WAIVED, subject to the terms and conditions of the pollcy, certain pollcles may require an endorsement. A statement on 
this certificate does not confer rights to the certificate holder In lieu of such endorsement(s). 

PRODUCER 

It 
... 

MARSH USA INC. 
l f~Nol: 1050 CONNECTICUT AVENUE, SUITE 700 ., .. ,. 

WASHINGTON, DC 20(136.5386 
Attn: Da11aher.certrequest@marsh.com Fax (212) 948-0503 

INSURERISIAFFORDING COVERAGE NAIC# 

CN102997607-ALL-7/1-19-20 PALL NO INSURER A: ACE American Insurance Company 22667 
INSURED INSURER B: lndemnilv Ins Co Of North America 43575 

PALL WATER 
839 STATE ROUTE 13 INSURER c: ACE Fire Underwriters Insurance Comoanv 20702 
CORTLAND, NY 13045 INSURERD: 

INSURERE: 

INSURERF: 

COVERAGES CERTIFICATE NUMBER: CLE-006546995-01 REVISION NUMBER: 2 
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD 
INDICATED. NOTVv'ITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO VVHICH THIS 
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS. 
EXCLUSIONS ANO CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

INSR 
TYPE OF INSURANCE 

POUCYEFF ,:m-i,ViM~~. LIMITS LTR ,.,.n ,....,., POUCYNUMBER IMMIDDIYYYYI 
A X COMMERCIAL GENERAL LIABILITY HOO G7156860A 07/01/2019 07/0112020 EACH OCCURRENCE s 2,000,000 - ==1 CLAIMS-MADE 0 OCCUR - ~REMISis ';'E~~ncel $ 2,000.000 

X Contractual Liability - MED EXP (Any one person) s 10,000 

X Broad Form PD PERSONAL & ADV INJURY s 2,000.000 
-
GEN'L AGGREGATE LIMIT APPLIES PER GENERAL AGGREGATE $ 5,000,000 

~ POLICY □ ~~T □ LOC PRODUCTS • COMP/OP AGG s 5,000,000 

OTHER. s 
A AUTOMOBILE UABIUTY ISA H25298512 07/01/2019 07/01/2020 ~~~~';/llNCiLt: LIMIT s 5,000,000 -

X AN"< AUTO BODILY INJURY (Pe< person) s - OWNED - SCHEDULED 
AUTOS ONLY AUTOS BODILY INJURY (Pe< accident! s 

- HIRED - NON-O'MIED rROPERTY DAMAGE 
AUTOS ONLY AUTOS ONLY Peraccidenll $ 

- -
$ 

UMBREUALIAB H OCCUR EACH OCCURRENCE $ -
EXCESSLIAB CLAIMS-MADE AGGREGATE s 
OED I I RETENTION s $ 

B WORKERS COMPENSATION WLR C66037460 (AOS) UIIU lr~U '" ""· ...... XI ~f:TUTE I I ~~H-
ANO EMPLOYERS' LIABILITY A YI N WLR C66037423 (CA,MA,AZ) 07/01/2019 07/01/2020 Z.000,000 ANYPROPRIETOR/PARTNER/EXECUTIVE 0 E LEACH ACCIDENT $ 

C OFFICER/MEMBER EXCLUDED? NIA 
SCF C66037381 (WI) 07/01/2019 07/01/2020 (Mandatory In NH) E L DISEASE· EA EMPLOYEE S 2,000,000 

:~.m;R~S:W~ ~rbPERATIONS below E L. DISEASE· POLICY LIMIT s 2,000,000 

DESCRIPTION OF OPERATIONS I LOCATIONS I VEHICLES CACORD 101, Addfflonal R1mal1c1 Schedule, may be attached Jr more 1pac1 la required) 

CERTIFICATE HOLDER CANCELLATION 

CITY OF NEWPOOT WATER TREATMENT FACILITY SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE 
2810 NE BIG CREEK RD. THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN 
NEWPORT, OR 97365 ACCORDANCE WITH THE POLICY PROVISIONS. 

AUTHORIZED REPRESENTA TlVE 
of Ma19h USA Inc. 

I 
Manashi Mukherjee ~---..... ~ 

© 1988-2016 ACORD CORPORATION. All rights reserved. 
ACORD 25 (2016/03) The ACORD name and logo are registered marks of ACORD 





AUTHORIZATION FOR 
AGREEMENTS, MOUs, OR 

OTHER DOCUMENTS OBLIGATING 
THE CITY 

All contracts, agreements, grant agreements, memoranda of understanding, or any document 
obligating the city (with the exception of purchase orders), requires the completion of this 
form. The City Manager will sign these documents after all other required information and 
signatures are obtained. 

Document: Ra.I t C«p. a,s rtqrt~ Date: Z/25/p_o 
Statement of Purpose: 

r .. t.~ ~ 

Remarks, if any: ---------~---------~-~-~-----

City Attorney Review and Signature: ___________ _ Date: -----

Other Signatures as Requested by the City Attorney: ______________ _ 
Name/Position 
Date: _______ _ 

Signature 
Budget Confirmed: Yes ?l(_ No □ NIA o 

Certificate of Insurance Attached: Yes ~ No 0 N/A □ 

City Council Approval Needed: Yes □ No ~ Date: ______ _ 

After all the above requested information is complete and signatures obtained, return this form, 
along with the original document to the City Manager for signature. No documents should be 
executed prior to the City ~ al as evidenced by signalure of this ~ocument. 

City Manager Signature: ...L.J,-:::,,e,------- - Date: 0 5 6 3 2-a 

Once all signatures and certificates of insurance have been obtained, return this document, along 
with the original, fully-executed agreement, MOU, or other document to the City Recorder. A copy 
of grant agreement and all project funding documents, must be forwarded to the Finance 
Department for tracking and au?::: 

City Recorder Signalure: }21t~J..-<:::. Dale: 3,L 0 /:zo .;J;c) 

Date posted on website: - ~-'/ __ /g_/ ____ ~ _____ 0 _ ________ ______ _ 

Sign-Off Sheet for Documents Obligating the City - Rev. 1118 




